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330 Madison Avenue 
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PAGINATION AS IN ORIGINAL Copy 


Relevant Docket Entries 


Proof of Claim No. 7273A dated August 27, 1974 
(the "Esgro Claim") filed by California Whole- 
sale Electric Company, formerly known as Esgro, 
Inc. ("Esgro') and Irving Sulmeyer, Receiver 

for the Chapter XI Estate of Esgro ern 
without exhibits) ee SEC Le ae oe howe oe 


Reorganization Trustees' ("Trustees") Summons 
and Complaint sate 


Esgro's Amended Proof of Claim Coe 
Amended Claim") by a es : 


Esgro's Answer to Trustees' Complaint 


Order to Show Cause Presented to the Honorable 
John M. Cannella, District Judge ("District 
Judge Cannella") on November 9, 1976, and the 
Annexed Affidavit of Daniel L. Carroll, Esq. 
Sworn to on November 8, 1976, Requesting the 
Striking of the Esgro Amended Claim . 


Affidavit of Arthur L. Sherwood, Esq. in 
Opposition to Trustees' Motion to Strike 
the Esgro Amended Claim . 


Affidavit of Daniel L. Carroll, Esq. in 
Support of Trustees' Motion to Strike the 
Esgro Amended Claim . ee ee ae 


Letter of the Clerk for the United States Court 
of Appeals for the Second Circuit ("Court of 
Appeals") dated November 19, 1976 sey 


Order of the Court of Appeals entered on 
November 23, 1976, Suspending and Staying 
Execution of District Judge Cannella's Order 
dated September 1, 1976 aoe 


Order of the Honorable Lee P. Gagliardi, 
District Judge ("District Judge Gagliardi") 
entered on November 24, 1976, Dismissing and 
Striking the Esgro Amended Claim 


Order to Show Cause Presented to District 
Judge Gagliardi on December 3, 1976, and 
the Annexed Affidavit of Bruce R. Zirinsky, 
Esq., Sworn to on December 2, 1976, 
Requesting the Vacature of the Order 
entered on November 24, 1976, Striking the 
Esgro Amended Claim . Ven gh We alay eh Se 8% 


Affidavit of Martin I. Shelton, Esq., Sworn 
to on December 7, 1976, in Opposition to 
Esgro's Motion Requesting the Vacature 


of the Order entered on November 24, 1976 


Memorandum Decision and Order of District 
Judge Gagliardi, dated December 15, 1976, 
Denying the Motion of Esgro to Vacate the 
Order of November 24, 1976 and Amending 
Said Order So as to Set Forth the Basis 
Therefor Tet Stacie wee et He eee ns 


Esgro's Notice of Appeal to the Court of 


Appeals of District Judge iecrmicnin s Order 
dated December 15, 1976 femme 
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Relevant Docket Entries 


Date Proceedings 


10/22/76 Filed ORDER that the time for Esgro Inc. to 
serve and file its Answer to the Complaint 
of the trustees is up to Nov. 8th. So 
ordered Cannella, J. dated 10/21/76.  £. 


10/22/76 Filed SUMMONS AND COMPLAINT OF SHEA GOULD 
CLIMENKO & CASEY. f. 


10/29/76 Filed AMENDED PROOF OF CLAIM on behalf of 
Esgro, inc. £. 


11/8/76 Filed ANSWER of Esgro, Inc. to Complaint of 
Trustees. f. 


11/9/76 Filed ORDFR TO SHOW CAUSE why an order should 
not be entered dismissing and striking the 
amended proof of claim filed herein on behalf 
of Esero, Inc. Ret: 11/12/76 at 10:00 A.M. 
Room 102. So ordered Cannella, J. dated 
LE/9/ 76. «2: 


11/9/76 Filed MEMORANDUM OF LAW IN SUPPORT OF MOTION 
to Dismiss Amended Proof of claim. Sub. by 
Shea Gould Climenko & Casey. 330 Madison Ave. 
New York N.Y. LOOL7. #£. 


11/15/76 Filed Affdvt. of Arthur L. Sherwood. f. 


11/15/76 Filed Arthur L. Sherwood'’s Memorandum of Law 
in Opposition to Motion to Dismiss Amended 
Proct of Clarmm. £: 


11/16/76 Filed Reply Affdvt. of Daniel L. Carroll Re: 
Trustees’ Motion for an Order Dismissing the 
Amended Proof of Claim. f. 


Lif 17776 Filed ASSOCIATION & SUBSTITUTION OF ATTORNEYS, 
CLAIMANT Esgro, Inc. (now known as California 
Wholesale Electric Co.) hereby associates as 
its counsel in the above-entitled matter the 
law firm of Gibson, Dunn & Crutcher, Wesley G. 
Howell, Jr., Esa. & Arthur L. Sherwood, Esdq., 
with the law firm of Weil, Gotshal & Manges in 
place & stead of Joseph Bernfeld, Esq. dated 
10/15/76. So ordered Gagliardi, J. dated 11/16/76. 


11/24/76 Filed MEMO ENDORSED in back of paper #381; The 
amended proof of claim is granted. So ordered 
Gagliardi, J. dated 11/17/76. 


11/26/76 


12/3/76 


2/16/76 


12/27/76 


12/27/76 


1/20/77 


1/20/77 
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Filed Trve Copy of ORDER from USCA that stay 
& execution from the order of the District 


Court is hereby granted. A. Daniel Fusaro- 
Clerk 11/23/76. 


Filed ORDER TO SHOW CAUSE why Order entered on 
11/24/76 Should not be Vacated. So ordered 
Gagliardi, J. dated 12/3/76. Ret: 12/6/76 at 
4:30 PM in Room 618. £. 


Filed MEMORANDUM DECISION. The motion to dismiss 
& strike the amended proof of claim is granted. 
So ordered Gagliardi, * dated 12/15/76. 


Filed NOTICE OF APPEAL to the USCA by Calif. 
Wholesale Electric Co. f/k/a/ Esgro, Inc. 
(Esgro) from the order of Gagliardi, J. dated 
12/5/76. min CE. 


Filed UNDERTAKING FOR COSTS ON APPEAL in sum of 
§250.00-National Surety Corp. f. 


Filed stipulation and order designating certain 
documents to be included on the record of appeal. 


Filed NOTICE OF ORIGINAL RECORD on Appeal, has 
been Certified & Transmitted to USCA on 1/20/77. 
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DeMARCO, BARGER, BEBAL & PIERNO 
515 South Flower St., Suite 4400 


Los Angeles, California 90071 
Telephone: (213) 680-2811 


Attorneys for Irving Sulmeyer, 
Receiver 


JOSEPH BERNFELD 

Attorney at Law 

Suite 220 Rowan Building 

458 South Spring Street 

Los Angeles, California 90013 
Telephone: (213) 485-0321 


| Attorney for Esoro, Inc. 


UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


In the Matter o1 In Proceedings for the Reorganization 
INTERSTATE STORES, INC., Nos. 74 B 614-802 inclusive 
etc., et al. . 
PROOF OF CLAIM ON BEHALF OF ESGRO, INC 
Debtors. 


1. The undersigned, Francis J. Esgro, who resides at 
2020 Nichols Canyon Re vos Angeles, California 90046, is the 
President of Esgro, Inc a. Califernia corporation, which 
corporation is debtor in those certain Proceedings for an 
Arrangement No. 73-0250 pending in the United States District 
Court, Central District for California. Esgro, Inc. maintains 
its principle place OL business at 3237 South Garfield Avenue, 
Los Angeles, California 90040. The undersigned, Irving Sulmeyer, 
Receiver, who is the duly appointed Receiver in bankruptcy of 
Esgro, Inc., is ‘aeneeeeae as a matter of law to make this proot 
of claim on behalf of Esgre, the. and accordingly joins in said 


| claim. Said Receiver maintains his place of business at 615 Scuth 


30] Flower Street, Suite 601, Los Angeles, California 90017. 
31] 


$2] 2. The following bankrupt entities in the above- 
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28} thereon alleges 


291 the relevant period in aueseres so controlled and manip 


f Claimant in.a sum as 


“Phousand Oaks, Inc., a Delaware ¢ 


| Sacramento, Ince, 4 Delaware corporation; 
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entitled proceedings (nereinafter u 


at the time of the filing of the 


sually referred to jointly as 


"white Front Debtors") were, 


petition initiating this case, and still are indebted to this 


yet unascertained but estimated to be 


$35,000,000.00: White Front Stores, Inc., a California 


‘corporation; White Front Costa Mesa, Inc., a Delaware corporation; 


White Front Downey, Inc., a4 Delaware corporation; White Front 


orporation; White Front South 


Sacramento, Inc., a Delaware corporation; White Front La Mesa, Inc., 


a Delaware corporation; White Front Oakland, Inc. , a ‘Delaw fare 


corporation; White Pront San Jose, Inc.,; 4 Delaware corporation; 


White Front Sunnyvale, Inc., 4 Delaware corporation; White Front 


White Front Pleasant 


Hill, Ine, a Delaware ecoxporation; White Front Fresno, Inc., 


a Delaware corporaticn; White Front South San Francisco, Inc., a 


Delaware corporation; White Front Newark, Inc.,; a Delaware corpora= 


tion; White Front Richmond, Inc., a California corporation; White 


Front Tacoma, Inc., a Washington corporation; White Front Seattle, 


Inc., a Washington corporation; and White Front Burien, InC., a 


Washington corporation; Interstate Department Stores, Ine., 2 


° 


corporation, and Does I through XXX, inclusive. 


36 the ground uporr ‘which the claim is asserted, and 


upon which Liability on the ind of Waite Front Debtors is 


‘claimed, is the following: 
(A) Your claimant is informed and believes and 
that White Front Debtors, and each of them, during 


codaues the 


SO affairs which existed among them that there existed ana: does 


= exist an identity of ownership among each and all 


32) 


of the White 


Front Debtors such that to recognize the fiction of their separate 


o2= 
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. 


(B) On or about December 1, 1970 Esgro, Inc. and 


5] the White Front Debtors entered into an agreement in writing 


 6f concerning the license of and operation by Esgro, Inc. of 


xesidential interior departments in stores operated by each and 


all the White Front debtors except Interstate Department Stores, 


' 9} Inc. ("Interstate"). Said written agreement was amended, in 


stores in operation were executed (said agreement of December 1, 


1970, together with amendements thereto and the separate store 


agreements are referred to hereinafter as “the agreement, as 


amended", and copies thereof are attached hereto in chronological | 


order as Exhibits "A" through "G", inclusive). 


“(G) Pursuant to the agreement, as amended, the. 


es 
ae 
Se arora: ae OR Nae 


arties agreed in part that Esaro, Inc. or its affiliates were 
P g P c 


f granted the right and license to operate residential interior 


departments concessions in each and all of the stores operated 


22] by White Front Stores, Inc., or its subsidiaries, with certain 


231 exceptions, for a term extending to 1987 (such stores where such | 


245 right and license were granted are hereinafter sometimes referred 


to as the "White Front Stores"). 


3 ia (D) Your claimant is informed and believes and 


28| thereon alleges that prior to December 1970 Wnite Front Debtors 


. 29} determined to-either sell or close all or substantially all of 


50] said White Front Stores under circumstances which would prohibit 


Sl] or foreclose the continued operation of the concession for the 


$2] operation of residential interior departments in.such stores 


he’ 


: i) 
a aA 
A dv0006 : 
granted to Esgro, Inc. by said agreement, as amended. 


(E) continually from the dake aaa determination 
was “reached until in or about November of 1972 White Front Debtors 
" concealed ae failed to disclose to Esgro, Inc. their said 
intention to sell or close substantially all of the White Front 
Stores, and affirmatively represented to and assured Esgro, ine. 
that such stores would remain open through the entire term of 
said agreement, as.amended, and further, that adibeionad wade 
Front Stores would be cpened by White Front Debtors and would 


thereupon become subject to said agreement, as amended. 


.(F) ‘Your claimant is informed and believes and on 
that ground alleges that in or ——— early October 1972 White 
Front Debtors determined and eueciarat to in fact close and cease 


business‘in a majority of the said White Front SEGESSs 


(G) Despite said determination and resolution and 
its anticipated and expected severe and adverse effect on the 
business of -Esgro, Inc., White Front Debtors failed and refused 
to disclose to Esgro, Inc. such determination and resolution 

but rather, in order to induce it to continue to aerate department 
in all of said White Front Stores until the very day of such stores' 
closing without adequate or necessary provisions being made for a 

i closing, misrepresented to Esgro, Ine. that, among other ‘things, 

f the said White Front Stores would continue operations and that 
there had been no resolution or getermination made that any of 

| the said White Front Stores would be closed. 


o- e 
ween, 


-. (H)saIn ‘reliance upon the truth of said 


if misrepresentations Esgro, Inc continued operations in said White 
i Front Stores and did not make adequate or necessary provision for 


one 


6| White Front Debtors had resolved an 


26] these remaining White Front Stores also. 


28] 
291 
30| 
51} 


321 rescission of the said agreement, as anonded, ears, Inc. has 


the closing of said Stores. 


4 Debtors announced publicly and first informed Esgro, Inc. 


| of the thirty-three said White Front Stores sai that such closings 


i remaining threat of closure and claimant was required 


ee 
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(I) On or about December 15, 1973 White Front 
that 


a determined to close twenty-one 


would take place forthwith. " 


-(g) Esgro, Inc. relied upon the truth of the said 


misrepresentations of ‘White Front enlaititie in continuing to expend | 


monies, time and effort in connection with the creation, openings 
mind operations of the said departments in the said White Front 


Stores, which monies , — and effort would not have been a 


had Esgro, Inc. known of he txue intentions, determinations 


and resolutions of White Front Debtors with regard tothe sale cr 


closing of the said White Front Stores. 


(K) White Front Debtors ee in fact, close said” 


twenty-one stores and as a result of the closing by ssid éefendants 


‘of twenty-one of the thirty-three said White Front Stores, Esgro, 


Inc. could not adequately or eccnentcatiy operate the said 


departments in only the remaining twelve White Front Stores aed 


could not continue to operaté “said remaining departments with the 


to cease and discontinue the operation of the said departments in 


i OG) «AS @ dizect and proximate result of the said 


misrepresentations and fraud of white Front Debtors, their 


i unilateral breach ef the said agreenent, ‘as amended, and their 


s with the contractual Selaesuns of: Esgro, Inc. and/or 


interference 


eae ate 


: Se A 000008 
jured and damaged in an amount the exact extent of which is 


. +’ Uj been in 
2h uncertain, but which includes the losses and expenses incurred in 
3} closing said departments ana the lost future profits from the 
4] anticipated operations of said departments, and claimant 
; 5} is informed and believes and on that ground alleges that said 


injury and damage are in the amount of $33,758,972.00. 


(M) The acts ana omission of White Front Debtors 


set forth above were done willfully and maliciously, and Esgro, 
e amount of 


10} Inc. is further entitled to punitive damages in th 


11} $5,000,000.00. 


4, .No judgment has been rendered on the claim here 


: 14! set forth. 


.§, No payments on this claim have been made, and 


17; accordingly no such payments have been exredited or deducted. 


19] 6. This claim is not subject to any setoff or counter- 


20) claim, however, White Front Debtors contend to the contrary and 


21} have alleged that Esgrzo, Inc. has breached its covenant to pay 


net 22) rent under the amended agreement, which contention is denied by 


Esgro, Inc. ", ee 


7. No.security interest is held for this clain. 


ates fii 
28} 


29} 
So} 
31} 


32] . 
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8. This claim is a general unsecured claim. * 
August 27, 1974 ESCRO, INC., a California corporation 


"By 


A ee Re ne NRT Taitae ee Te ore a 
‘Francis J. Esgro, its President 


: ‘August 27, 1974 APPROVED AND CONSENTED TO 
° 3 


Irving Sulmeyer, Esquire 
Receiver in Bankruptcy of 
the Estate of Esgro, Inc. 


a 


A 000010 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


Reorganization Nos. 
74 B 614-802 Inclusive 
INTERSTATE STORES, INC., formerly 


known as INTERSTATE DEPARTMENT 
STORES, INC., et al., 
Debtors, 
JOSEPH R. CROWLEY and HERBERT 8B. 
SIEGEL, Trustees of Interstate 
Stores, Inc., et al., 
Plaintiffs, 
-against- 


’ ESGRO, INC., 


Defendant. 


To the Above-Named Defendant. 


YOU ARE HEREBY summoned and, pursuant to this Court's 


order dated October a/, 1976, required to serve upon Shea Gould | 


Climenko & Casey, plaintiffs' attorneys, whose address is 330 
Madison Avenue, New York, New York, a motion or answer to the 
complaint which is herewith served upon you, on or before the #4 
day of Move Pet 5. and to file said answer or motion with this 
Court not later than the second business day thereafter. If you 
fail to do so, judgment by default will be taken against you for 
|, the relief demanded in the complaint. 
YOU ARE HEREBY notified that the trial of the proceeding 


commenced by this complaint has been set for Movem bea /?, 1976 


at /0:00 o'clock A.M., in Room /@Q , United States Courthouse, 
Foley Square, New York, New York 
Date Issued: OctoberA/ , 1976. 


s/ dtohn M, Crane I/g 


U.S.D.J. 


TO: 


A 500011 


Esgro, inc. 

3237 South Garfield Avenue 
Los Angeles, California 90040 
Attention: Francis J. Esgro 


Gibson Dunn & Crutcher 
515 South Flower Street 
Los Angeles, California 90071 


Weil, Gotshal & Manges 
767 Fifth Avenue 
New York, N. Y. 10022 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


INTERSTATE STORES, INC., formerly 
known as INTERSTATE DEPARTMENT STORES, 
INC., et al., 
COMPLAINT 

Debtors, 
JOSEPH R. CROWLEY and HERBERT B. 
SIEGEL, Trustees of Interstate 
Stores, Inc., et al., 

Plaintiffs, 

-against- 

ESGRO, INC., 


Defendant. 


Plaintiffs, JOSEPH R. CROWLEY and HERBERT B. SIEGEL, 
Trustees of the above capitoned debtor complaining of defendant 


Esgro, Inc. ("Esgro") allege: 


1. On May 22, 1974, Interstate Stores, Inc. and 
188 subsidiary corporations, including White Front Stores, Inc. 
("White Front") filed petitions under Chapter XI, Section 322 
of the Bankruptcy Act, and thereafter, an amended petition for 


reorganization pursuant to the provisions of Chapter X of the 


Bankruptcy Act was.filed on June 13, 1974. Said amended petitio 


was thereafter approved by order of this Court dated June 13, 
1974. Pursuant to said order plaintiffs were appointed, have 
qualified and are now acting as the Trustees of the captioned 


debtors. 


: 
t 
| 
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PIRST CLAIM 


2. By agreement dated December 1, 1970 debtor White 
' Front and Esgro entered into an agreement amending a prior agree- 
| ment dated December 1, 1962, as amended, providing for the 
t operation by Esgro of certain leased departments known as 


| Residential Interior Departments within various stores known as 
| White Front Discount Department Stores. Said agreement was 
== from time to time and, said agreement as amended, is 
| nereinatter referred to as the Residential Interior Department 


 Aececmane: 


3. Under the terms of the Residential Interior Depart- 
|| ment Agreement, Esgro, as compensation for the operation of said 
| Residential Interior Departments, was required to pay to White 


i Front: 


(a) 7-1/2 per cent of the gross sales (as 


("percentage compensation") for the previous 
month on or before the 20th day of each month; and 
(b) $4.50 per square foot of selling 
space of all the Residential Interior Departments 
("minimum annual compensation") less the amount 
of percentage compensation theretofore paid during 
the year, said amount being payable on or before 
the 25th day of the first month following the end 


of each license year. 


4. The Residential Interior Department Agreement fur- 
, ther provided that the minimun annual compensation should be 


| prorated for that portion of a license year for which said license 


j 
| 
I 
| 
| 
| 
| 
| 
| 
| 
| 
defined in said agreement) of said departments “i 
| 
me 
| 
Ls 


i was in effect if a license for a particular Residential Interior 
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" Department either commenced after the beginning of a license year | 


i OF terminated at a time other than the end of a license year. 
‘ 


5. The Residential Interior Department Agreement 

further provided that a license year was to be deemed to be a 
| twelve month period ending April 30, except that the first 
| License year would commenced as of the date of the opening of 
| e@ach of said Residential Interior Departments and end the 
' following April 30th, except that, as to the existing White 
| Front Stores, the minimum annual compensation for the Residen- 

tial Interior Departments located within said stores would 
| commence on June 3, 1971 with respect to some of said stores, 
| on July 3, 1971 as to certain other stores, and on August 2, 


| 1971 as to still other stores. 


6. Between July and October 1, 1971, Esgro commenced 


| the operation of Residential Interior Departments in thirty-three 


Suant to said Residential Interior Department Agreement unt “1 
| December 8, 1972, when the licenses granted pursuant to said 
| dacdenen were, pursuant to the terms of said agreement, 

terminated by White Front by reason of Esgro's default there-- 

Subsequent to December 8, 1972, Esgro continued to 
| occupy the areas within the White Front Stores until at least 


‘March 12, 1972, when it filed a petition pursuant to Chapter xI 


7. The Residential Interior Department Agreement also 


| 


| provided that if Esgro remained in possession of the Residential 


| Interior Departments after termination, all of the terms and 
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“ conditions of the said agreement would apply. 


8. The total selling space contained in the thirty- 


‘ three Residential Interior Departments was 246,150 square feet 


' Esgro te White Front was $1,107,675. 


9. For the license year ending April 30, 1972, Zsgro 
paid White Front a total of $249,747.74 as percentage compensa- 
tion and for the same period a total of $932,593.28 was due from 

; Esgro to White Front as minimum annual compensation, which amount, ! 
i less the $249,747.74 in percentage compensation paid, although 
payable by Esgro to White Front on May 25, 1972, Esgro failed and 


1 yvefused and continues to fail and refuse to pay to White or 


| 
oe 
| 
‘ and, therefore, the total minimum annual compensation due from i 
| 
| 
| 
| 
| 
{ 
| 
i 
i 


10. For the period May 1, 1972 through December 8, 1972,; 
: the date the licenses granted to Esgro pursuant to the Residentiat 
. Interior Department Agreement was terminated by White Front by | 
i reason of Esgro's defaults, Esgro paid White Front a total of | 
! $73,905.94 as percentage compensation and for the same period a 
i total of $958,974.26 was due from Esgro to White Front as minimum | 
f annual compensation, which amount, less the $73,905.94 in per- | 
i centage compensation paid, although payable by Esgro to White 
Front on May 25, 1973, Esgro failed and refused and continues to 


: fail and refuse to pay to White Front. 


11. Subsequent to December 8, 1972, Esgro, despite the 
: termination of the Residential Interior Department Agreement by 
White Front for Esgro's defaults under said Agreement, continued 
to operate certain of said departments and between December 9, 1972 
and March 12, 1973, the date Esgro £ited a petition under Chapter | 
XI of the Bankruptcy Act with the United States District Court for’ 


; the Central District of California. 
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12. Esgro has failed and refused to compensate White 
Front either in the form of percentage compensation or minimum 
\ annual compensation for the Residential Interior Departments for 


‘ the period December 9, 1972 through March 12, 1973. 


13. The minimum annual compensation due from Esgro to 
: White Front for the period referred to in paragraph "12", after 
ii taking into account those White Front Stores which closed during 


|| said period, is $172,302.88. 


14. By reason of the foregoing, Esgro is indebted to 

} White Front and, therefore, to the plaintiffs, in the amount of 
(a) $682,845.54, plus interest from May 25, 1972, in respect of 

,, the minimum annual compensation due under the Residential Interior 
Department Agreement for the period ending April 30, 1972: (b) 
$885,068.32, plus interest from May 25, 1973, in respect of the 


; minimum annual compensation due under the Residential Interior 


! i 
i| Department Agreement for the period May 1, 1972 through December ae 


1972; and (c) $172,302.88, plus interest from May 25, 1973, in res- 
' pect of minimum annual compensation due under the Residential | 
Interior Department Agreement for the period December 9, 1972 and 


March 12, 1973. 


SECOND CLAIM 


15. The Trustees repeat and reallege the allegations 


contained in paragraphs "2" through "8" hereof. 


16. During the months of August, September, October, 
November and December of 1972 and January of 1973, Esgro realized | 
gross sales of $208,572.93, $239,689.73, $469,614.74, oe a) 
$96,886.11 and $59,957.06, respectively, or a total of | 


| $1,422,573.82 in the Residential Interior Departments. 


= 
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; 17. Under the terms of the Residential Interior 
Department Agreement, a total of $106,693.04 was due and owing 
7 from Esgro to White Front as percentage compensation in respect 
of the gross sales referred to in paragraph "16" above, which 
amount Esgro has failed and refused and continues to fail and 
refuse to pay to White Front. ‘ 

18. By reason of the foregoing, Esgro is indebted to 


White Front and, therefore, to Plaintiffs in the amount of 


; $106,693.04. 
THIRD CLAIM 


19. The Trustees repeat and reallege the allegations 


; Contained in paragraph "2" through "8" hereof. 


20. Under the terms of the Residential Interior Depart- 

|| ment Agreement, Esgro was required to r-imburse White Front for 
| expenses incurred and amounts paid by White Front on Esgro's 

|| account for advertising expenses in respect of the Residential 

Interior Departments and was required to reimburse White Front 


| : : 
for other monies advanced by White Front on Esgro's behalf. 


21. Between July of 1972 and January of 1973, White 
Front advanced a total of $215,494.34 for advertising and other 
miscellaneous expenses and $2,037.96 in respect of premiums for 
i public liability ana property damage insurance on Esgro's behalf, 
ee amount Esgro has failed and refused to pay to White Front 


! although due demand therefor has been made. 


22. By reason of the foregoing, there is due and 
t Seitng from Esgro to White Front and, therefore, to the plain- 


tiffs, a total of $217,537.30. 
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FOURTH CLAIM 


23. Esgro has filed with plaintiffs herein Claim 


No. 7273A in the amount of $38,758,972.00 in respect of claims 


allegedly arising out of the execution and performance of the 


Residential Interior Department Agreement. 


24. Plaintiffs sitnee to and seek to expunge said 


Claim No. 7273A in its entirety, and hereby object to said claim 


upon the following ground: 

(a) Upon information and belief, no false representa- 
tions were made nor were any relied upon by Esgro, nor did Esgro 
Sustain any damages as alleged in the Proof of Claim. 


(b) By agreement dated Nevernber 29, 1963, the terms of 


which were expressly incorporated into the agreement gated Decen— 


was agreed that the White Front debtors had the right to termin- 
ate any of the leases pursuant to which the White Front Discount 
me nea Stores were operating "in good faith for economic 

conditions or good business reasons." Upon information and be- 
lief, the decision to close the White Front Discount Department 


Stores in December of 1972 and thereafter was made in good faith 


nn rrr ganna ee 


for economic conditions or good business reasons. 
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(c) Upon information and belief, no decision was cade 
to seli or close substantially all or a majority of the White 
; Front Discount Department Stores as alleged in paragraphs 3(D) 


' and 3(F) of the Proof of Claim. 


(d) Upon information and belief, Esgro was incurring 
i substantial losses as a result of its operation of Residential 
| Interior Departments in the White Front Discount Department 


Stores and, therefore,was not damaged by their closing. 


i 
i 
| 
| 
| 
ber 1, 1970 referred to paragraph 3(B) of the Proot of Claim, it 
| 
| 
| 
| 
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i {e} Upon information and belief, in or about November 


1 Of 1972, and for some time prior thereto, Esgro and its various 


| operated in the White Front Discount Department Stores. By 
| Notice dated November 20, 1972, Esgro was notified by the White 
Front debtors of its various defaults and demand was made that 

said defaults be cured within fifteen (15) days as provided in | 
the agreements between the parties. Upon Esgro's failure to. 
cure said default, it was duly notified by notice dated December 
8, 1972 of the White Front debtors' election to terminate the 

| license agreements pertaining to the Residential Interior Depart- 


ments. 


23 By reason of the foregoing, the agreement upon 
i which the Proof of Claim is based was lawfully terminated by the 


H White Front debtors. In any event, the claim asserted in the 


| 
| 
| 
| 
: 
| 
| 
| 


Proof of Claim is precluded by the terms of the agreements between 


| Esgro and the White Front debtors and is without basis in fact or : 


. in law. 


WHEREFORE, plaintiffs seek the entry of an order (i) 
directing the entry of judgment against Esgro: 
A. On the First Claim, in the amount of: 
(a) $682,845.54 plus interest from May 25, 

1972; 
$1,057,371.20 (less any amount allowed in 
respect of the Second Claim) plus interest 
from May 25, 1973. 


B. On the Second Claim, in the amount of 
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$106,693.04 plus appropriate interest. 
Cc. On the Third Claim, in the amount of $217,532.30 


plus appropriate interest; 


in (44) expunging Claim No. 7273A of Esgro, Inc. in its entirety and 


' (444) awarding them costs and disbursements of this action and 
| (iv) granting such other and further relief as to the Court may 


'| seem just and proper. 
1 


i 
; Dated: New York, New York’ 
f October 20, 1976. 


SHEA GOULD CLIMENKO & CASEY 


By 
A Member of the Firm 
Attorneys for the Trustees 
330 Madison Avenue 
New York, New York 10017 
212-661-3200 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


Reorganization Nos. 
74 B 614-802 
INTERSTATE STORES, INC., formerly Inclusive 
known as INTERSTATE DEPARTMENT 
STORES, INC., et al., AMENDED PROOF OF CLAIM ON 
BEHALF OF ESGRO, INC. (now 
Debtors. known as "California Wholesale 
Electric Company”) 
ee ee a a ma a x Claim No. 7273A 
Pursuant to leave having been granted by the Court 
in the above-entitled matter, California Wholesale Electric 
Company (formerly known as "Esgro, Inc." and hereinafter 
referred to as "Esgro") submits the following Amended Proof 
of Claim with respect to its initial Proof of Claim No. 7273A 
filed herein on August 27, 1974: 
1. The undersgined, Francis J. Esgro, who resides 
at 2020 Nichols Canyon Road, Los Angeles, California 90046, 
is the President of Esgro, a California corporation. Esgro 
maintains its principal place of business at 3237 South 
Garfield Avenue, Los Angeles, California 90040. 
ie 2. The following bankrupt entities in the above- 
entitled proceedings (hereinafter referred to jointly as 
the “White Front Debtors") were, at the time of the filing 
of the petition initiating this case, and still are indebted 
to this claimant in sums set forth in paragraph 3(P) hereof: 
White Front Stores, Inc., a California corporation; White 
Front Costa Mesa, Inc., a Delaware corporation; White Front 
Downey, Inc., a Delaware corporation; White Front Thousand Oaks, 
Inc., a Delaware corporation; White Front South Sacramento, Inc., 


a Delaware corporation; White Front La Mesa, Inc., a Delaware 


corporation; White Front Oaklané. Inc., a Delaware corporation; 
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White Front San Jose, Inc., a Delaware corporation; White 

Front Sunnyvale, Inc., a Delaware corporation; White Front 

Sacramento, Inc., a Delaware corporation; White Front Pleasant 

Hill, Inc., a Delaware corporation; White Front Fresno, Inc., 

a Delaware corporation; White Front South San Francisco, 

Inc., a Delaware corporation; White Pront Newark, Inc., 

a Delaware corporation; White Front Richmond, Inc., a 

California corporation; White Front Tacoma, Inc., a. 

Washington corporation; White Front Seattle, Inc., a 

Washington corporation; and White Front Burien, Inc., 

a Washington corporation; and Interstate Stores, Inc., 

a corporation. 2 
3. The grounds upon which this claim is asserted 

and upon which liability on the part of the White Front 


Debtors is claimed are the following: 


(A) On or about December 1, 1970, Esgro and 


the White Front Debtors entered into an agreement in writing 


concerning the license of and operation by Esgro of 
"Residential Interior Departments" in stores operated and 
to he operated by the White Front Debtors under the name 
"White Front." Said written agreement was amended, in 
writing, on several occasions between December 1970 and 
June 1972. Copies of this agreement and the various amend- 
ments thereto were included, as Exhibits "A" through "G", 
inclusive, in connection with Esgro's initial Proof of 
Claim herein. 

(B) Pursuant to the said agreement, the parties 
agreed, among other things, that Esgro (or its affiliates) 


was granted the right and license to operate Residential 
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Interior Departments concessions in each and all of the 
stores operated by the White Front Debtors, with certain 
specified exceptions, for a term extending to 1987. The 
stores where such right and license was grantei are 
hereinafter sometimes referred to as the "White Front 
Stores." 

(C) During the course and as a part of the 
negotiations between Esgro and the White Front Debtors 
with respect to the said agreement, the White Front 
Debtors represented to and assured Esgro, among other 
things, that the operations of the White Front Stores and 
the "White Front” division of debtor Interstate Stores, 
Inc. ("Interstate") was a healthy and profitable one and that 
the White Front Debtors fully intended to maintain and 
expand their chain of White Front Stores during the full 
term of the Residential Interior Agreement. In addition, 
in connection with the said negotiations, the White Front 
Debtors represented to and assured Begve that Interstate, 
the “parent company" of the remaining White Front Debtors, 
was not in danger of financial difficulty and had a net 
worth of approximately $79 million. In addition, during 
and throughout 1970 and thereafter, the White Front Debtors 
published and made public financial statements of Irterstate 
reporting the operations of Interstate (and all of its 
subsidiaries) on a fully consolidated basis, which showed a 
net worth of approximately $79 million and which did not 
note or indicate any financial difficulty of the White Front 
stores or their operations. 


(D) Esgro reasonably relied upon said 
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representations, assurances and published financial 
statements of the White Front Debtors in entering into 
the said agreement and in making and undertaking its 
extensive commitments and obligations in connection 
therewith. 

(E) From and after the execution of the 
said agreement, up until at least November 1972, the 
White Front Debtors continually represented to and 
assured Esgro that the White Front operation was a profitable 
and ongoing business and was not suffering from or incurring 
any undue financial difficulties. In addition, the White 
- Front Debtors, during this period of time, assured and 
represented to Esgro that they were not considering the closing 
of any of the White Front Stores. 

(F) Esgro reasonably relied upon these assurances 
and representations in connection with making its investments 
in time, money and effort to construct, establish and stock 
its Residential Interior Departments. Esgro did, in fact, 
pursuant to said agreement, construct, establish and stock 
Residential Interior Departments in 33 separate White Front 
Stores located throughout the States of California, Oregon 
and Washington and constructed, established and stocked 
three separate warehouses in support thereof. 

{(G) The said representations and assurances of 
the White Front Debtors, and each and ail of them, were false 
and untrue and the White Front Debtors knew or should have 
known of such falsity in that, among other things: ; 

(i) As of December 1970 (i.e., at or about 


the time of execution of the said agreement), and all times 
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thereafter and for a substantial period of time prior thereto, 
the White Front division of Interstate was incurring increasing- 
ly severe operating losses and had become unprofitable. 


(ji) The internal operating statements for the 


White Front division of Interstate available to the White Front 


Debtors at and just before the said agreement was signed showed 
results for the first nine months of the then current fiscal 
year as a loss of approximately $6,325,000, before allocation 
of New York office overhead and provision for Federal income 
tax. 
(iii) It should have been or was clear to 
management of the White Front Debtors, beginning sometime 
prior to December 1970, that the financial operations and results 
of the White Front Stores were so bad and deteriorating so 
steadily and rapidly that a substantial number (if not all) 
of said White Front Stores would have to be disposed of or sold. 
any At the time of execution of the said 

agreement, Interstate did not have a net worth of approximately 
$79 million. Interstate's net worth was substantially below 
that sum and Interstate knew or should have known of 
substantial financial problems which it was incurring and 
which it would incur. 

(ZH) The White Front debtors did not disclose 
to Esgro or anyone else and instead concealed and kept strictly 
‘within the White Front Debtors' knowledge the poor financial 
results of the White Front operations. As a result, 
representations and assurances made to Esgro in connection 
with the said agreement and Esgro's establishment and 


maintenance of its Residential Interior Departments were 
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false and misleading and the financial results of Interstate 
reported to Esgro and to the public were false and misleading. 

(I) Continually up until mid-December 1972, 
the White Front Debtors concealed and failed to disclose to 
Esgro their intention to sell or close all or substantially 
all of the White Front Stores and, to the contrary, 
affirmatively represented to and assured Esgro that such 
stores would remain open through the entire term of the 
said agreement. 

(J) In reliance upon the truth of said 
misrepresentations made to Esgro and of the failure by the 
White Front Debtors to reveal the true facts Esgro continued 
operations in said White Front Stores and did not make 
adequate or necessary provisions for the closing of said stores. 

(K) On or about November 19, 1972, Esgro first 
learned of the true intentions of the White Front Debtors with 
respect to White Front Stores closings and, in order to 
minimize and mitigate its losses and damages, Esgro determined 
to close its Residential Interior Departments and informed 
the White Front Debtors of such determination. 

(L) On or about December 12, 1973, the White 
Front Debtors announced publicly (and thereby informed Esgro) 
that the White Front Debtors had resolved and determined to 
close 21 of the 33 said White Front Stores and that such 
closings would take place in approximately one month. 

(M) The White Front Debtors did, in fact, 
close each and all of the said White Front Stores by mid-1974. 

(N) Had Esgro known the true facts concerning 


the financial status of the White Front operation and of 


oy RRR are ee em 


A 000027 


Interstate or their intentions, Esgro would not have 
entered into the said agreement and would not have 
established, maintained or operated its Residential 
Interior Departments. 

(0) The said acts and conduct of the White 
Front Debtors, and each and all of them, constitute fraud, 
misrepresentation (intentional or negligent), breach of 
contract and interference with contractual relations. In 
addition, should the Court for any reason decline to allow 
this claim on those grounds, Esgro is entitled to the 
allowance of such claim on the grounds of mistake (unilateral 
or mutual) as to the continued existence and viability of 
the White Front Stores and their financial condition and on 
that ground, the said agreement is rescindable and Esgro is 
entitled to recovery of its losses incurred as a resvlt 
thereof. 

(P) As a direct and proximate result of th 
said acts and conduct of the White Front Debtors, Esgro 
has been injured and damaged in the following approximate 
amounts for which this claim is made: 

(i) In the amount of $2,300,000 as a 
result of expenses incurred and lost in connection with the 
construction and establishment of the Residential Interior 
Departments and the three warehouses in connection therewith. 

(ii) In the amount of $2,200,000 as the 
less incurred in liquidating Esgro'’s Residential Interior 
Departments inventory, including handling expenses therefor. 

(iii) In the amount of $2,300,000 as the 
book loss incurred by Esgro as a part of its operational 
Start-up cost of establishing its Residential Intericr 


Departments. 
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(iv) In the amount of $24 million as 
lost pinata anticipated profits from operations by 
Esgro of its Residential Interior Departments during the 
tera, of the said agreement. 

(v) In the amount of $3,200,000 as 
lest easonably anticipated profits under the portion of 
said agreement providing for the supply, by Esgro, to 
the White Front Debtors, of electrical and plumbing 
products. 

(vi) In the amount of $5 isin as 
additional general damages. 

(vii) In the amount of $5 million as 
exemplary or punitive damages based upon the willful and 
malicious conduct of the White Front Debtors. 

(viii) In an amount which is, as yet, 
pleipbadiswiiiag for costs, interest and attorneys’ fees 
incurred herein and in connection with associated 
litigation. 

(Q) The White Front Debtors, and each of 
them, during the relevant period in question so controlled 
and manipulated the affairs which existed among them and 
with respect to the said agreement that there existed and 
does exist an identity of Ownership among each and all of 


the White Front Debtors such that to recognize the 


fiction of their separate existence under the circumstances 


would sanction fraud and Promote injustice. As a result 
thereof, this claim should be allowed against each and all 
of the said White Front Debtors, jointly and severally. 

4. No judgement has been rendered, as yet, on 


the claim here set forth. 
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5. No payment on this claim has been made, and 
accordingly, no such payment has been credited or deducted. 
6. This claim is not subject to any setoff or 
counterclaim; however, the White Front Debtors contend 
to the contrary. > 


7. No security interest is held for this claim. 


8. This claim is a general unsecured claim. 
/ 


. 


DATED: October 21, 1976 


CALIFORNIA WHOLESALE ELECTRIC 
COMPANY (formerly known as 
"Esgro, Inc."), a Californta 
corporation 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
eet ae eh nc ier aarti sa re a oes x 
In Re: : Reorganization Nos. 
74 B 614-802 
INTERSTATE STORES, INC., formerly : Inclusive 
known as INTERSTATE DEPARTMENT 
SLORES, INC.), et al., 
Debtors, 

JOSEPH R. CROWLEY and HERBERT B. : INSVER TO COMPLAINT 
SIEGEL, Trustees of Interstate OF TRUSTEES 
Stores, Inc., et al., : 

Plaintiffs, 

~against- 

ESGRO, INC., 

Defendant. 


Claimant and defendant California’ Wholesale Electric 


.Company, formerly known as "Esgro, Inc." and referred to 


hereinafter as "Esgro" responds to the "Complaint" of Joseph 


R. Crowley and Herbert B. Siegel, Trustees of the above- 


entitled debtors and admits, denies and alleges as follows: 


1. Answering paragraph 1 thereof alleges that it 
: grag g 


does not have sufficient information or belief to answer 


the allegations contained therein and on that ground denies 


generally and specifically each and every allegation 


contained therein. 


FIRST ALLEGED CLAIM 


2. Answering paragraphs 2, 3, 4 and 5 thereof, 


alleges that the Resid@ntial Interior Departments agreement 


referrec to and the various prior agreements and amendments 


thereto were in written form and are :the best evidence of 
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their terms, conditions and provisions; except as alleged, 
Esgro denies generally and specifically each and every 
allegation contained therein. 
3. Answering paragraph 6 thereof, admits that 
between July 1971 and October 1, 1971, Esgro commenced 
retail operations in Residential Interior Departments in 
33 White Front Stores and continued retail operations in 
those departments until late 1972 and early 1973; except 
as admitted, =sgro denies generally and specifically each 
and every allegation contained therein. 
4. Answering paragraph 7 thereof, alleges that 
the Residential Interior Departments agreement referred 
to is the best evidence of its terms, conditions and 
provisions; except as alleged, Esgro denies generally 
and specifically each and every allegation contained therein. 
5. Answering paragraph 8 thereof, denies generally 
and specifically each and every allegation contained therein. 
6. Answering paragraphs © and 10 thereof, admits 
that Esgro paid to debtors as percentage compensation under 
and pursuant to the agreements between the parties with 
respect to the Residential Interior Departments a total of 
,249,747.74 for the period ending April 30, 1972 and 
$73,905.94 for the pericds thereafter; except as admitted, 
Esgro denies generally and specifically each and every 
allegation contained therein and further specifically denies 
that the sums alleged or any sum or amount whatsoever is 
owing o 
7. Answering paragraph 11 thereof, admits that 


Esgro maintained retail operations in certain of its 


| 


r due gebtors on account of “minimum annual compensations.” 
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Residential Interior Departments during the period from 
December 9, 1972 to March 13, 1973 and that on March 13, 
1973, Esgro filed a petition under Chapter XI of the 
Bankruptcy Act with the United States District Court 
for the Central District of California; except as 
admitted, Esgro denies generally and specifically each 
and every allegation contained therein. 

-8. Answering paragraphs 12 and 13 thereof, 
alleges that no sum or amount is due or owing to debtors with 
respect to the Residential Interior Departments, or any 
other matter, and that to the extent the Court concludes 
that any sum or amount was due, any such sum or amount was 
paid or should be deemed paid by virtue of applicable off- 
sets; except as alleged, Esaro denies generally and 
specifically each and every allegation contained therein. 

9. Answering paragraph 14 thereof, denies 
generally and specifically each and every allegation 
contained therein and further specifically denies that 
the sums and amounts alleged and that uny sum or amount 
whatsoever is due or owing from Beqrs to debtors, or 
any of them. 

SECOND ALLEGED CLAIM 

10. Answering paragraph 15 thereof, Esgro incorporates 
herein by this reference its answer to paragraphs 2 through 8, 
inclusive, of the Trustees' Complaint herein as though set 
forth in full. 

ll. Answering paragraph 16 thereof, admits the 
allegations contained therein. 

12. Answering paragraphs 17 and 18 thereof, alleqes 


that no sum or amount is due or owing to debtors with respect 


ee | 
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to the Residentiai Interior Departments, or any other matter, 
and that to the extent the Court concludes that any sum or 
‘ amount was due, any such sum-or amount was paid or should 
be deemed paid by virtue of applicable offsets; except as 
alleged, Esgro denies generally and specifically each and 
every allegation contained therein ané further specifically 
denies that Esgro is indebted to debtars, or any of them, 
an the amount alleged or in any amount or sum whatsoever. y 
a] THIRD ALLEGED CLAIM 
13. Answering paragraph 19 thereof, Esgro 
incorporates herein by this reference its answer to 
paragraphs 2 through 8, inclusive, of the Trustees' 
_ Complaint herein as though set forth in full. 
14. Answering paragraph 20 thereof, alleges that 


the written agreement referred to is the best evidence of 


its terms, conditions and provisions; except as alleged, 
Esgro denies generally and specifically each and every 
‘allegation contained therein. 

15. Answeeing paragraphs 21 and 22 thereof, alleges 
that no sum or amount is due or owing to debtors with 
respect to the Residential Interior Departments, or any 


other matter, and that to the extent the Court concludes 


that any sum or amount was due, any such sum or amount was 

paid or should be deemed paid by virtue of applicable : 
offsets; except as alleged, Esgro denies generally and - 
specifically each and every allegation contained therein 

and further specifically denies that Esgro is indebted 


4 to debtors, or any of them, in the amount alleged or in 


any amount or sum whatsoever. 
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FOURTH ALLEGED CLAIM 
16. Answering paragraph 23 thereof, alleges 
the said Claim of Esgro and Esgro's Amended Claim are 
best evidence of their claims and allegations. 
17. Answering paragraphs 24 and 25 thereof, Esgro 
alleges that the objections made therein by the Trustees 
are the b:st evidence of their content; except as alleged, 
Esgro denies generally and specifically each and every 
allegation contained therein and further specifically 
denies that any of said objections are valid. 
AFFIRMATIVE DEFENSES 
As in four separate affirmative defenses to each 
and all of the alleged claims of the Trustees against Esgro 
herein, Esgro alleges as follows: 
FIRST AFFIRMATIVE DEFENSE 
18. The above-entitled Court is without jurisdiction 
to determine the claims of debtors and the Trustees herein 
against Esgro and the facts and matters in connection therewith 
since debtors tave submitted such claims to the jurisdiction 
of the Bankruptcy Court for the United States District Court 
for the Central District of California, said Court continues 
to have jurisdiction over such claims in connection with 
Esgro's Chapter XI proceedings and that Court has determined 
and ordered that such issues are to be tried and determined 
in connection with proceedings now pending in the Superior 
Court of the State of California for the County of 
Los Angeles. 
SECOND AFFIRMATIVE DEFENSE 
19. Each and all of the matters and facts alleged 


in the Amended Proof of Claim of Esgro herein are incorporated 
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herein by this reference as though set forth in full and 

@ copy of sata Amended Proof of Claim is attached hereto 

and labeled as Exhibit "A", By virtue of said facts and 
matters, the debtors, Trustees and plaintiffs herein have 
waived and are estopped from making their claims herein 

and are barred by said doctrines and the doctrine of 

“unclean hands" from obtaining any judgment and relief herein. 

THIRD AFFIRMATIVE DEFENSE 
20. With respect to the Residential Interior 

Departments agreement at issue herein, it was the intention 
of the parties that no minimum annual compensation would 

be due for the period ending April 30, 1972 unless debtors 
made available to Esgro space for the Residential Interior 
Departments at least one full year prior to April 30,.1972 
and debtors did not make such Space available for such full 
year. In addition, Esgro alleges that by virtue of the 

facts and matters alleged in its Amended Proof of Claim 
herein, which is Exhibit "A" hereto, debtors prevented and 
precluded Esgro from conducting operations in its Residential 
Interior Departments for the year ended April 30, 1973 and 
that operations in the Residential Interior Depariuents were 
not continued under said agreement through April 30, 1973. 

As a result and consequence thereof, debtors, the Trustees and 
plaintiffs herein are precluded from obtaining any judgment 
_ or relief herein. Further, in the event this Court determines 
that the said written agreements do not fully or adequately 
reflect the intention of the parties as alleged herein, Esgro 
alleges that said written autesnonts should be reformed to 


accurately reflect the said intentions of the parties. 
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FOURTH AFFIRMATIVE DEFENSE 
21. Debtors, the Trustees and plaintiffs herein 
are barred from recovery herein by virtue of the doctrines 
of waiver, laches and estoppel as a result of their having 
delayed in making their claims herein. 
FIFTH AFFIRMATIVE DEFENSE 
22. Debtors, the Trustees and plaintiffs herein 
are barred from recovery herein by virtue of the breaches 
of contract and failure of consideration as alleged in 
the Amended Proof of Claim of Esgro herein (Exhibit "A" 
hereto). 
SIXTH AFFIRMATIVE DEFENSE 
23. The agreements between debtors and Esgro 
contemplated that Esgro would have adequate time to 
establish and begin its Residential Interior Departments 
prior to any “minimum annual compensation" period 
beginning. Despite this fact, debtors did not afford to 
Esgro an oppertunity to begin operations in said departments 
as early as contemplated by the said agreements nor ina 
timely fashion and, as a consequence, debtors and Esgro 
agreed, and debtors' acts and conduct led Esgro to 
believe, that a "minimum annual compensation" in said 
departments from said agreements would not begin to accrue 
until and unless the said Residential Interior Departments 
were in full operation and selling to the public. As a 
result of the foregoing, debtors, the Trustees and 
plaintiffs herein are barred from recovery herein for any 


and all “minimum annual compensation" on said Residential 


_. 
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Interior Departments for any period prior to the time 
when said departments were in full operation and selling 
to the public. 

WHEREFORE, Esgro prays that the Trustees and 
plaintiffs herein take nothing by their Complaint herein 
and for judgment: 

1. Dismissing the Complaint herein; 


26 For costs of suit; and 


3. For such other and further relief as is just. 


DATED: November bn 1976 


GIBSON, DUNN & CRUTCHER 
WEIL, GOTSHAL & MANGES 


p kz 
rthur L. Sherwood 
Attorneys for California 


Wholesale Electric Company 
(formerly "Esgro, Inc.") 


GIBSON, DUNN & CRUTCHER 

515 South Flower Street 

Los Angeles, California 90071 
Telephone: (213) 488-7000 


WEIL, GOTSHAL & MANGES 

767 Fifth Avenue 

New York, New York 10022 
Telephone: (212) 758-7800 
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UNITED STATES DISTRICT couRT 
SOUTHERN DISTRICT OF NEW YORK 


Reorganization Nos. 
74 B 614-802 
INTERSTATE STORES, INC., formerly : Tnclusive 
known as INTERSTATE DEPARTMENT 


STORES, INC., et al., AMENDED PROOF OF CLAIM ON 
BEHALF OF ESGRO, INC. (now 
Debtors. known as "California Wholesale 
Electric Company") 
Claim No. 7273A 
Pursuant to leave having been granted by the Court 
in the above-entitled matter, California Wholesale Electric 
Company (formerly known as "Esgro, Inc." and hereinafter 
referred to as "Esgro") submits the following Amended Proof 
of Claim with respect to its initial Proof of Claim No. 7273A 
filed herein on August 27, 1974: 
2... ‘Phe undersgined, Francis J. Esgro, who resides 
at 2020 Nichols Canyon Road, Los Angeles, California 90046, 
is the President of Esgro, a California corporation. Esgro 
maintains its incipal place of business at 3237 South 
Garfield Avenue, Los Angeles, California 906040. 
PAE Ns following bankrupt entities in the above- 
sneaked proceedings (hereinafter referred to jointly as 
the "White Front Debtcrs") were, ai the time of ha filing 
of the petition initiating this case, and still are indebted 
to this claimant in sums set forth in paragraph 3(P) hereof: 
White Front Stores, ERG.) a cedtornts corporation; White 
Front Costa Mesa, Inc., a Delaware corporation; White Front 
Downey, Inc., a Delaware corporation; White Front Thousand Oaks, 
inc., a Delaware corporation; White Front South Sacramento, Inc., 


a Delaware corvoration; White Front La Mesa, Inc., a Delaware 


corporation; White Front Oakland, Inc., a Delaware corporation; 


Exhibit "A" 
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White Front San Jose, Inc., a Delaw. xe corporation; White 
Pront Sunnyvale, Ince., a Delaware corporation; White Front 
Sacramento, Inc., a Delaware corporation; White Front Pleasant 
Hild, Ine.s) 2 Delaware corporation; White Front Fresno, Inc., 
a Delaware corporation; White Front South San Francisco, 
Inc., @ Delaware corporation; White Front Newark, Inc., 

a Delaware corporation; White Front Richmond, Inc., a 
California corporation; White Front Tacoma, Inc, a 
Washington corporation; White Front Seattle, Inc., a 
Washington corporation; and White Front Burien, Inc., 

a Washington corporation; and Interstate stores, Inc., 

@ corporation. 

3. The grounds upon which this claim is asserted 
and upon which liability on the part of the White Front 
Debtors is claimed are the following: 

(A) On or dene December 1, 1970, Esgro and 
the White Front Debtors entered into an agreement in writing 
concerning the license of and Operation by Esgro of 
"Residential Interior Departments" in stores cperated and 
to be operatec by the White Front Debtors under the name 
“White Front." Said written agreement was amended, in 
writing, on several occasions between December 1970 and 
June 1972. Copies of this agreement and the various amend- 
ments thereto were included, as Exhibits TA “through "G6", 
inclusive, in connection with Esgro's initial Proof of 
Claim herein. 

(B) Pursuant to the said agreement, the parties 
agreed, among other things, that Esgro (or its affiliates) 


was granted the right and license to Operate Residential 
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Interior Departments concessions in each and all of th 
stores operated by the White Front Debtors, with certain 
specified exceptions, for a term extending to 1987. The 
stores where such right and license was granted are 
hereinafter sometimes referred to as the "White Front 
Stores." 

(C) During the course and as a part of the 
negotiations between Esgro and the White Front Debtors 
with respect to the said agreement, the White Front 
Debtors represented to and assured Esgro, among other 
things, that the operations of the White Front Stores and 
the “White Front" division of debtor Interstate Stores, 
Inc. ("Interstate") was a healthy and profitable one anc that 
the White Front Debtors fully intended to maintain and 
expand their chain of White Front Stores during the full] 
term of the Residential Interior Agreement. In addition, 
in connection with the said negotiations, the White Front 
Debtors represented to and assured Esgro that Interstate, 
the "parent company" of the remaining White Front Debtors, 
was not in danger of financial difficulty and hed a net 
worth of approximately $79 million. In addition, during 
and throughout 1970 and thereafter, the White Front Debtors 
published and made public financial statements of Interstate 
reporting the operations of Interstate (and all of its 
subsidiaries) on a fully consolidated basis, which showed a 
net worth of approximately $79 million and which did not 
note or indicate any financial difficulty of the White Front 
stores or their operations. 


(D) Esgro reasonably relied upon said 


ee 


A 000041 


representations, assurances and published financial 
statements of the White Fr 2btors in entering into 
the said agreement and in making and undertaking its 
extensive commitments and obligations in connection 
therewith. 

(E) From.and after the execution of the 
said agreement, up until at least November 1972, the 
White Front Debtors continually represented to and 
assured Esgro that the White Frent operation was a profitable 
and ongoing business and was not suffering from or incurring 
any undue financial difficulties. In addition, the White 
- Front Debtors, during this period of time, assured and 
represented to Esgro that they were not considering the closing 


of any of the White Front Stores. 


(F) Esgro reasonably relied upon these assurances 


and representations in connection with making its investments 
in time, money and effort to construct, establish and stock 
its Residential Interior Departments. Esgro did, in fact, 
pursuant to said agreement, construct, establish and stock 
Residential Interior Departments in 33 separate White Front 
Stores located throughcut the States of California, Oregon 
and Washington and constructed, established and stocked 

three separate warehouses in support thereof. 

(G) The said representations and assurances of 
the White Front Debtors, and each and all of them, were false 
and untrue and the White Front Debtors knew or should have 
known of such falsity in that, among other things: : 

{i} As of December 1970 (i.e., at or about 


the time of execution of the said agreement), and all times 
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thereafter and for a substantial period of time prior thereto, 
the White Front division of Interstate was incurring increasing- 
ly severe operating losses and had become unprofitable. 
(ji) The internal operating statements for the 
White Front division of Interstate available to the White Front 
Debtors at and just before the said agreement was signed showed 
results. for the first nine months of the then current fiscal 
year as a loss of approximately $6,325,000, before allocation 
of New York office overhead and provision for Federal income 
tax. 
(iii) It should have been or was clear to 
management of the White Frent Debtors, beginning sometime 
prior to December 1970, that the financial operations and results 
of the White Front Stores were so bad ana deteriorating so 
steadily and rapidly that a substantial number (if not all) 
of said White Front Stores wowld have to be disvosed of or sold. 
(av) At the time of execution of the said 
agre<ment, Interstate did not have a net worth of approximately 
$79 million. “nterstate's net worth was substantially below 
that sum and Interstate knew or should have known of 
substantial financial problems which it was incurring and 
which it would incur. 
(H) The White Front debtors did not disclose 
to Esgro cr anyone ¢lse and instead concealed and kept strictly 
‘within the White Front Debtors' knowledge the poor financial 
results of the White Front operations. As a result, 
representations and assurances ade to Esgro in connection 
with the said agreement and Esgro's establishment and 


maintenance of its Residential Interior Departments were 
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false and misleading and the financial results of Interstate 
reported to Esgro and to the pi lic were false and misleading. 

(I) Continually >» until mid-December 1972, 
the White Front Debtors concealed and failed to disclose to 
Esgro their intention to sell or close all or substantially 
all of the White Front Stores and, to the contrary, 
affirmatively represented to and assured Esgro that such 
stores would remain open through the entire term of the 
said agreement. 

(J) In reliance upon the truth of said 
misrepresentations made to Esgro and of the failure by the 
White Front Debtors to reveal the true facts Esgro continued 
Operations in said White Front Stores and did not make 
adequate or necessary provisions for the closing of said stores. 

(K) On or about November 19, 1972, Esgro first 
learned of the true intentions of the White Front Debtors with 
respect to White Front Stores closings and, in aeder to 
minimize and mitigate its losses and damages, Esgro determined 
to close its Residential Interio- Departments and informed 
the White Front Debtors of such determination. 

(L) On or about December 12, 1973, the White 
Front Debtors announced publicly (and thereby informed Esgro) 
that the White Front Debtors had resolved and determined to 
close 21 of the 33 said White Front Stores and that such 
closings would take place in approximately one month. 

(M) The White Front Debtors did, in fact, 
close each and all of the said White Front Stores by mid-1974, 

(N) Had Esgro known the true facts concerning 


the financial status of the White Front operation and of 
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Interstate or their intentions, Esgro would not have 
entered into the said agreement and would not have 
established, maintained or Operated its Residential 
Interior Departments, 

(0) The said acts and conduct of the White 
Front Debtors, and each and all of them, constitute fraud, 
misrepresentation {intentional or negligent), breach of 
contract and interference with contractual relations. In 
addition, should the Court for any reason decline to allow 


this claim on those grounds, Esgro is entitled to the 


allowance of such claim on the grounds of mistake (unilateral 


Or mutual) as to the continued existence and viability of 
the White Front Stores and their financial condition and on 
that ground, the said agreement is rescindable and Esgro is 
entitled to recovery of its losses incurred as a result 
thereof. 

(P) As a direct and proximate result of the: 
said acts and conduct of the White Front Deptors, Esgro 
has been injured and damaged in the following approximate 
amounts for which this claim is made: 

(i) In the amount of $2,300,000 as a 
result of expenses incurred and lost in connection with the 
construction and establishment of the Residential Interior 
Departments and the three warehouses in connection therewith. 

(ii) In the amount of $2,200,000 as the 
loss incurred in liguidating Esgro's Residential Interior 
Departments inventory, including handling expenses therefor. 

(iii) In the amount of $2,300,000 as the 
book loss incurred by Esgro as a part of its operational 
Start-up cost of establishing its Residential interior 


Departments. 
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(iv) In the amount of $24 million as 
lost reasonably anticipated profits from operations by 
Esgro of its Residential Interior Ccpartments during the 
term of the said agreement. 

(v) In the amount of $3,200,000 as 
lost reasonably anticipated profits under the portion of 
said agreement providing for the supply, by Esgro, to 
the White Frent Debtors, of electrical and plumbing 
products, 

(vi) In the amount of $5 million as 
additional general damages. 

(vii) In the amount of $5 million as 
exemplary or punitive damages based upon the willful ana 
malicious conduct of the White Front Debtors. 

(viii) In an amount which is, as yet, 
undetermined for costs, interest and attorneys' fees 
incurred herein and in connection with associated 
litigation. 

(Q) The White Front Debtors, and each of 
them, during the relevant period in question so controlled 
and manipulated the affairs which existed among them and 
with respect to the said agreement that there existed and 
does exist an identity of ownership among each and all of 
the White Front Debtors such that éa -cecnenice the 
fiction of their separate existence under the circumstances 
would sanction fraud and promete injustice. As a result 
thereof, this claim should be allowed against each and all 
of the said White Front Debtors, jointly and severally. 

4. No judgement has been rendered, as yet, on 


the claim here set forth. 


rer 


ay 
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5. No payment on this claim has been made, and 
accordingly, no such payment has been credited or deducted. 

6. This claim is not subject to any setoff or 
counterclaim; however, the White Front Debtors contend 
to the contrary. 

7. No security interest is held for this claim. 


8. This claim is a general unsecured claim. 


DATED: October 21, 1976 


CALIFORNIA WHOLESALE ELECTRIC 
COMPANY (formerly known as 
"ESGrO;, anes"); a California 


corporation oo 


i Ae 


Prancis J. "Esgro, Its President 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


Reorganization Nos. 
74 B 614-802 
Inclusive 


INTERSTATE STORES, INC., 
known as INTERSTATE DEPFAE 
STORES, INC., et al., 
ORDER TO SHOW CAUSE 
Debtors. 


-- -X 


Upon the annexed affidavit of DANIEL L. CARROLL, sworn 


to November 9, 1976 and upon all proceedings heretofore had here- 
in in connection with the Trustees application to expunge Clain 
No. 7273A of Esgro, Inc., and sufficient cause appearing there- 


for, it is 


ORDERED, that California Wholesale Electric Company 
(formerly known as Esgro, Inc.) show cause before the under 
at the United States Courthouse, Foley Square, New York, New 
Room /Q2, on the /2** day of November, 1976 at /C AM., or 
soon thereafter as cotnsel can be heard, why an order should 
be entered dismissing and striking the amended proof of clain 
filed herein on behalf of Esgro, Inc., upon the ground that said 
claim was not timely filed and that it woulé be highly prejudi- 


cial to the Trustees to permit the filing of said claim at 


time; and it is further 


ORDERED, that personal service of a copy of this 

order and the affidavit upon whi fe 4 ased upon Messrs. Wel 
2 | 

Gotshal & Manges on or before th day of 


November, 1976 shall be deemed good and sufficient service; and 


it is further 


—— Ate SS ng, ON Ey tod 
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; 
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ORDERED, that answering papers, if any, shall be 
served upon Shea Gould Climenko & Casey, attorneys for the 
Trustees, 230 Madison Avenue, New York, New York 10017 and 

A . woo = pee 
filed with the Court on or before /2 ».M. on the / day of 
November, 1976. 


Dated: New York, New York 
November 9, 1976 


~— 


‘ 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


X Reorganization Nos. 


74 B 614-802 
Inclusive 


INTERSTATE STORES, INC., formerly 
known as INTERSTATE DEPARTMENT 
STORES, INC., et al., 


Debtors. AFFIDAVIT 


STATE OF NEW YORK ) 


COUNTY OF NEW YORK ) 


DANIEL L. CARROLL, being duly sworn, deposes and 


1. I am associated with the firm of Shea Gould 
Climenko & Casey, attorneys for the Trustees of the above cap- 
tioned debtors. I make this affidavit in support of the 
Trustees' motion for an order striking and dismissing the 
amended proof of claim filed herein on behalf of California 
Wholesale Electric Company, formerly known as Esgro, Inc. and 


hereinafter referred to as "Esgro." 


2. The basis for the instant motion is that the 
Trustees' objection to Esgro's Claim No. 7273A is presently 
scheduled for trial on November 18, 1976, all pre-trial dis- 
covery with respect to that claim has been completed and it 
would, therefore, be highly prejudicial to permit Esgro at this 
late date to amend . < claim so as to assert a completely new 
theory of liability and to increase its damage claim by over 


$5,000,000. 


Se ne ae 
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3. By order dated June 26, 1974, this Court airected, 
pursuant to Rule 10-209, that all claims be filed with the 
Trustees on or before September 1, 1974*. On August 29, 1974, 
the Trustees received claim No. 7273A of Esgro, Inc. which 
asserted a general unsecured claim in the amount of $33,758,972 
plus a claim for punitive damages in the amount of $5,000,000. 
Esgro was alicensee operating Residential Interior Departments 
in various White Front Stores which were operated by various 
White Front debtors. A copy of the proof of claim (without 


exhibits) is annexed hereto as Exhibit A. 


4. An examination of Proof of Claim No. 7273A demon- 
strates that it alleges that ime Esgro and White Front 
Stores, Inc. entered into the December 1, 1970 Agreement, White 
Front had determined to sell or close all or substantially all 
of the White Front Stores (Ex., A, paragraph 3(D)). The only 
allegation contained in the original Proof of Claim concerning 
alleged misrepresentations made at or about the time of tr 
December 1, 1970 Agreement is the allegation containe 
graph 3(E) that "(clontinually from the date said determination 
was reached [which is alleged to have occurred prior to December 
of 1970) until in or about November of 1972” White Front "af- 
firmatively represented to and assured Esgro that such stores 
would remain open through the entire term of said agreement, as 
amended, and further that additional White Front stores would 
be opened by White Front debtors and would thereupon become sub- 


ject to said agreement." 


5. An examination of the Amended Proof of Clain, 
a copy of which is annexed hereto as Exhibit B,* demonstrates 


* This date was later extended to October 1, 1975 by 
dated October 23, 1975. 


** Rithough the Amended Proof of Claim bears the date 
1976, it was not served upon the attorneys for the 
until November 1, 1976. 
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that Esgro has now completely changed its theory of liability. 
There is no longer i that a cetermination had been 
made in December of 1970 concerning the closing of any White 
Front Stores. Rather, it is alleged that during the course of 
the negotiation of the December 1, 1970 Agreement White Front 
made representations to Esgro concerning the financial condition 
and profitability of the White Front Stores and that said repre- 
Sentations were false. (Ex. B, Paragraph 3(C})) Ir short, the 
gravamen of the “fraud” allesations cf the Amended Proof of 
Claim is that misrepresentations were made as to White Front's 
profitability and financial condition at the time of the Decen- 
ber 1, 1970 Asreement, allegations which are completely absent 


from the original Proof of Clain. 


6. As the Court is well aware, i is 
presently scheduled for trial on November 18 1976. Under this 
Court's September 1, 1976 order, ali discovery was directed to be| 
completed by September 18, 1976. The vast Majority of the 
Trustees’ discovery was completed by the end of July. There- 
fore, in seeking to amend its proof of claim at this late date, 
Esgro is attempting to interject into the trial issues upon 
which the Trustees have had no Opportunity to conduct discovery, 
have had no opportunity to Prepare for trial and which are not 


at all raised by the original Proof of Claim. 


ds t is clear that Esgro knew of all of the 
facts upon which the Amended Proof o? Claim is based long before 
the Trustees commenced discovery. Esgro was a licensee in the 
White Front Stores m 1956 through 1972. As of December of 
1970, Esgro's rel 


further than Inte Discovery conducted to date indicates 
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that Esgro was intimately familiar with White Front's business 
and frequently made suggestions to White Front's Management as 
to the manner in which White Front's business could be 

As a licensee operating two departments 

cémera departments and liquor departments) in the vast majority 
of tne White Front Stores in the late sixties, I respectfully 
Suggest that Esgro had to have been as aware of the slippage in 
White Front's business beginning in early 1970 as White Front's 
executives were. Esgro's wiscandes of White Front's problems is 
Gemonstrated by its July. 22, 1971 létter to Sol Ww. Cantor, 
Interstate's Chairman, in which Esqro indicates that it had 

made substantial investments in White Front (i.e., in connection 
with the Residential Interior Departments) in spite of "rumors 
concerning the trend that sales and profits have taken in your 
White Front division." A copy of that letter is annexed hereto 


as Exhibit Cc. 


8. However, even if it can be assumed that Esgro 
was completely oblivious to White Front's problems in late 1970, 
these problems were spelled out in detail in the Trustees’ 
Section 167 Report which was sent to all claimants, including 
Esgro, in December of 1975. Copies of pages 14-16 and pages 


S-45 to S-49 of that report are annexed hereto as Exhibit D. 


9. In any event, in early July of this year, Esgro 
was provided with cetailed financial statements of the White 
Front operations which showed that White Front had lost substan- 
tial amounts of money during the first nine months of fiscal 
1970 (as alleged in paragraph 3(G) (ii) of the Amended Proof of 
Claim). On July 21 to duly 23, 1976, the deposition of Francis 

Esgro, Esgro's President, «as conducted in Los Angeles, 


California. At no time during the course of that deposition did 
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the attorneys for Esgro or Mr. Esgro intimate that it was now 
their position that misrepresentations had been made to Esgro 
concerning White Front's financial condition at the time of the 
December 1, 1970 Agreement. Therefore, Mr. Esgro was not at all 
examined with respect to any such alleged misrepresentations. 

On July 28, 1976, the deposition of Harry Sostein was taken by 
the Trustees. Mr. Epstein, who is no longer employed by the 
debtors, was one of the individuals wno negotiated the December 
1970 Agreement with Esgro. Again, at no time during the course 
of Mr. Epstein's deposition did counsel for Esgro indicate that 
Esgro would take the position that misrepresentations were made 
to it during the course of the negotiation of the December 1, 
1971) Agreement. However, in cross-examining Mr. Esgro, Esgro's 
counsel for the first time asked certain questions which ineicated 
that Esgro felt that certain financial information had not been 
provided to it. immediately following the Epstein deposition, 
Esgro's counsel, while engaging in a general discussion of the 
case, stated for the first time that Esgro felt that misrep- 
resentations had been made to it concerning White Front's 


financial condition. 


! 
! 
H 
| 
i 
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i 
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10. In mid-August, during the course of a meeting 
with Arthur Sherwood of Gibson Dunn & Crutcher, Mr. Sherwood 
brought up the subject of amending certain Pleadings in the 
California lawsuit, including the amendment by Esgro of its 
cross-complaint: in that action. Said cross-complaint is sub- 
stantially identical to the original Proof of Claim filed by 


n 


Esgro herein. At that time, I made no comment to Mr. Sherwood 
with respect to our position on any attempt b, Esgro to amend 
that cross-complaint. Therefore. when Mr. Sherwood wrote to me 


on August 24, 1976 ané stated that we had agreed during the 
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course of that meeting that it would } sense for all 

to update the 

act’on and in 

Sherwood and informed him t! h made no such agreement. I 
also told Mr. 5 i that I did net agree that 
any ame mnt on his part would be appropriate, and that we 
intended to vicorously oppose any attempt by Esgro either to so 
amend. A copy of Mr. Sherwood's August 24, 1976 letter, as well 
as my August 30, 1976 letter to Nr. Sherwood, are annexed hereto 
as Exhibits E and F, respectively. Therefore, Esgro's counsel 
has known for over two months that we would not consent to any 
amendment of its Proof of Claim. Yet, it has waited until the 


eve of trial to file an Amended Proof of Claim. 


11. The Amended Proof of Claim purports to be filed 
“(p)ursuant to leave ... granted by the Court." We are not 
aware of any order by this Court permitting Esgro to file an 
Amended Proof of Claim. Apparently, Esgro is referring to a 
discussion held on October 18, 1976 at which the Court indicated 
that the Trustees should assert in this action any claim that it 
had against Esgro in connection with Esgro's operation of the 
Residential Interior Departments. Apparently, Esgro's counsel 
feeis that Esgro was also given permission at that time to amend 
its Proof of Claim. We sade it clear, however, during the 
course of the conference held on October 18, 1976 that we in- 
tended to oppose any attempt by gro to amend its Proof of 


Claim to assert this new theory o 


12. There can be no question that the Trustees will 
be seriously prejudiced if Esgro is mi amend its 
Proof of Claim on the eve of trial. } individuals 


who negotiated the December 1, 1970 Agr iy longer 


employed by the debtors. T it will be impossible for 


the Trustees at this late date to conduct any discovery with 


Tespect to the misrepr rati allecedly made concerning 
White Front's financi iti the time of the December 1, 
1970 Agreement. 

defense to the charses cf such alleged 

that the individuals who Esgro claims mad: such misrepresenta- 
tions are no longer available to the 1 t By concealing 
its intention to assert a i ‘ misrepresentations 
were made until after th 

has effectively precluded 

concerning the alleged misrepresentations and his knowledge in 
December of 1970 with respect to White 


condition.* 


and surely when it received 
in December of last year. i t representations were made 


to Esgro in December of 1970 that the White Fron. Division “was 


; : | 
a healthy and profitable one" as alleged in paragraph 3(c) of the! 


Proof of Claim, then surely Esgro was put on notice that these 


*" Numerous other facts upon which no discovery has been had 
would be relevant te the allegations of misrepresentation. 
For example, since Esgro was in 1970 already operating two 
cther departments in White Front stores, the operating results 
of these departments during that pericé would Clearly be 
relevant to the allegatiors containeé in the Anended 
Proof of Claim. Also, regular concessionaire Meetings were 
held by White Front. At these meetings the operation of 
the stores was discussed. The Trustees have been precluded 
from developing these facts which would obvicusly make 
Esgro's claimeé ignorance of White nt hard times in 
1970 highly suspect. 


Bae a 
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alleged misrepresentations were not 1G ago and at least 
as early as December of 1972 when 

it was going to close a substantia 

because of puor operating results. Y i his did not put 
Esgro on notice, then the well publicized fi j Gifficulities 
of debtor Interstate throughout 1973 and early 1974, which 
culminated in the filing of this proceeding, surely put Esgro 
on notice that thes g is ions perhaps were not 
completely accurate. Yet, when Esgro filed its Proof of Claim 
in August of 1974, nothing wnatever was said conce rning alleged 


tations of White Front's financial condition as of 


December 1970. 


14. I respectfuliy suggest th the above demonstrates’ 
that there is no basis for permitting Esgro to now file a Proof 
of Claim which asserts a completely new theory of liability 
predicated upon alleged representations made in connection with 
the negotiation of the December 1970 Agreement and that the 
amended Proof of Claim should, therefore, be stricken. Clearly, 
Esgro is merely trying to continue its efforts to delay this 
reorganization proceeding by now asserting a new claim, having 
obviously discovered that there is no factual basis for its 


original claim. 


Sworn to before me this 


7 - Gay of November, 1976. 


Notery Pubic. S19 
tle 30-5 
Qualified in Nowse 
Term Expires March 3° 
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DeMARCO, BARGER, BERAL 
515 South Flower St., 
Los Angeles, Caiiftornia 90071 
Telephone: (213) 680-2811 
rneys for Irving Sulmeyer, 
iver 
SPH BERNFELD 
orney at Law 
Suite 220 Rowan Building 
458 South Spring Street 
Les Angeles, California 90013 
Telephone: (213) 485-0321 


Attorney for Esgro, Inc. 


UNITED STATES DISTRICT- COURT 


SOUTHERN DISTRICT OF NEW YORK 
Jy ir ithe Matter of 


-14) “INTERSTATE STORES, INC., 
f ete,, €t al. 


PROOF OF CLAIM ON BEHALP 
Debtors. ae fe 


a 1. The undersigned, Francis 3 who.resides-a 


~~ 


| "ozo Nichols Canyon Road, Los Angeles, California $0046," 


-20| President of Esgro, Inc., a Ca 


corporation is debtor in those certain Proceedings for 


_ Arrangement. No. 73-0250 pending in the United States Dis 


; Court, Central District for California. Esgro, Inc.-.maintains~ 


its principle place of business at 3237 South Garfield Avenue, * 
Los ::tgeles, California 90040. The undersigned, Irving Sulmeyer, 
Receiver, who is the duly appointed iver in bankruptcy 

Esgro, Inc., is authorized as a matter of law to maxe this pro 


of claim on behalf of Esgro, Inc. and accordinc 
Flower Street, Suite 601, Los Angeles, Culifornia 90017. 


entities in the abova- 
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mie, 
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titled proceedings (hereinafter usually referred to ‘Jointly aa" 


- 


x 


"White Front Debtors") were, at the time of the filing: of the | 


.* 


¢ 
2 
Liostenaes de 


L 


petition initiating this case, and still are indebted to this. 


pee ney ey 
“ot. 
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haath 


claimant in a sum as yet unascertained but estimated to be a 
fu bolegrieneess = 


—_— 


$35,000,000.00: White Front Stores, Inc., a California 


corporation; White Front Costa Mesa, a Delaware corporatica;. 
White Front Downey, Inc., a Delaware es White Front," ' 


Thousand Oaks, Inc., 2 Delaware corporation; White Front: South. 


4h tye 


Sacramento, Inc., a Delaware corporation; White fromthe desa,”: 


a Delaware corporation; White F ront. Oakland, Ince; .aDelawa axe” § 


ona enna 2 Ba 
< 


corporati on; White Front San Jose, Sie, a Delaware: cornerstone 


~ te 
o 


White Front Sunnyvaile,- Inc., a Delaware corp poration; . 
: ae 
Sacramento, Inc., a Delawaze corporation ;. White Front Pleasant~ 


sonst ae 
“Hill, Inc., a Delaware corporation; White Front Fresno,” 


a Delaware corporation; White Front South San Franciscd{ 


—~ 


Delaware corporation; White Front Newark, Inc., a Delaware corpora ah" 


x 
a 


te 


4 Front Tacoma, Inc., a Washington sercswi tan: White Front-Seatt ae = 


Lee 2 AS SSS 
Inc., a Washington corporation; and White Front Burien, Inc~, a: Bae 


}..Washington corporation; Interstate Department Stores, Ine.), 
corporation, and Does 1 through XXX, inclusive. 
eee a cece 
3. The ground upon which the claim is asserted, and. - 
upon-which liability on the part of White Front Debtors-is- 


Claimed, is the following: 


{A) Your claimant is inforn and believes ané 
thereon, alleges that Nhite Fron: Debtors, and each of ‘them, Auying 
the relevant period in guesticn : and manipulatedc the 
affairs which existed among them that there existed and does 
exist an identity cf ownership 
Front Debtors such that to recacnize 


ain 
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corporate existence under the circumstances would sanction fraud 


and promote injustice. 


(B) 
the white Front Debtors entered into an 
concerning the license of and cperation 


residential interior departments in stores cperated by each and’ 


inc. “Interstate") ./ Said written agreement was amended, in. 


of 5 


: 3 2 as 
writing, on several occasions between Necember 1970 and June 19727-..4 


and separate acreements for certain of the White Front. Debtor‘ 


stores in operation were executed (said agreement of December. 1,4 --ifts 
ss : * . one oe aes 
1970, tocether with amendements thereto and the separate store. Et 
. eS 
agreements are referred to hereinafter as "the acreement, Me 3 


amended", and copies thereof are attached hereto in-chro 


erder as Exhibits "A" throush "G", inclusive). 


“a 
(C) Pursuant to the agreement, as amended,, 


. 


cs = © : : ~~ ae a 
parties agreed in part that Esgro, inc. or its affiliates-were Sr LE, 
- ag ane . 


gzantecé the right and license to operate residential interior... 
ments concessions in each and all of the stores operated | 


its subsidiaries, with certain- 


* 


to 1987 (such stores where such 40/8 
eet Ea ae 
ight and license were i sometimes referre i 


to as the “White Front 


(D) Your claimant is informed and believes ané 
thereon alleges that orior to December 1570 W 
sell cr close all or substantially 
: Mies 
Said tihite 1 circumstances which would 
or foreclose : : of the concessicn 
Operation of residential interior de-artments in such stores 


45 


SPO PRES 
sts eet eI ay ET ey psi wen 
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- by said agreement, as amended. 


from the date saic Getermination _ 
was reached until in or about November cf 1972 


concealed and faiied to disclose to Esgro, Ine. their 


intention to seil or close substantially all of the Ww! 


tores, and affirmatively represented to and assured ESgro,. 


-% 


that such stores woulé remain open through the entire term ofe-: 


said agreement, as amended, and further, that additiona 


ront Stores would be cpened by White Front Debtors and. 


thereupon become subject to said agreement, 25 amended 


(F) Your claimant is informed a beli 


hat ground alleges that in fore tcober 1972 White: 


4 


tw 
oH & 


: 
Front Debtors determined and resolved : act close and 


nd 


o 


S 


. : . . . > or nd 
business in a majority of the said White Front Stores. 


a 
si 


(S} Despite said determination 


ee 
© 


ts. anticipated and expected se 
' : 2 
i. business cf : » White Front Debtors failed and refused: % 


N 


' 
vee 


to disclose t ch determination and resoluticn 


“won 
&’ fF O 


bet rather, i tuce it to continue to operate deparimen 
:* - Ee 
in all of saié Whi Front Stores until t! Gay of such stores. 


- 


g 


* 


closing withsut adequate or necessary provisions being made for =: 


asa 


ny oN 
oS 


closing, misrepresented to Escro, 


the said White Front ‘ : ion a tha 


a 
= 


there had heen no resolution or determination made that any of 


— 


the said White Front Stores would be closed. 


In reliance 


oe TOL A RET OT 


misrepresentations Escro, I : ior in said White 


Front Stores and did not mal isi for 


= «ti BP SH 
ne Cee 


ER es . <1 
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1} the closing of said Stores. 


(I) On or about December 15, 1973 White Freone 


Debtors announced publicly and first informed Esgro, Inc. 
White Front Debtors had resolved and determined to close tuenty—one * 
of the thirty-three said White Front Stores and that. such closing; > 


2 
3. 
& 
5 
8 
7§ would take iat ae forthwith. 
& 


(J) Esgro, Ind. relied upon the truth’ af. tie. sBaidah 
sabe “<§ ‘2 


misrepresentations of White Front Debtors in continuing. t6 Sree 


10 


s., 


Fe 
| 


monies, time and effort in connection with the cx eation,” penises, 


2 ed ee et 
Stores, which monies, time and effort would not havec been: ex 


ray is 
~ ay 


| and operations of the said departments in the said. waite, Proms 
a had Esgro, Inc. known of the true intentions, determinations 2s 


oes yERers oy 
=x 


y Ss canes: 
: and resolutions of 


aft 


tJ 
os, 


‘closing « of the said White Front Stores. - 


et 


‘ 


2 ut =. 


- 


» es z : é “4 os ~aaee Es 

7 -_o- : (K) White Front Debtors did, in fact, close sae, Ae 
2 se Petligbee a es 

| wenty-one stores ani as a result of the closing by. said defendantser 


3 


20 of twenty-one of the thirty-three said White Front Stores, Esgrou BS 


. > 
22 inc. could not adequately or economically operat e the said | 


es 


221 departments in only the remaining twelve White Front. Stozes and: 


. 
s 


23] could not continue to operate said remaining departments. with a 
vo sae 


se remaining threat of closure and claimant was Peaueree 


arte, 
: ‘> 
> 


25] to cease and discontinue the operation of the ‘said departments’ is. 


bd these remaining White Front Stores also. 
274 
. (L) As a direct and proximate result of tha nai?é 
29! misrepresentations and fraud of White Front Debtors, their 
= unilateral breach of the said agreement, as amended, and thai 
31) interferences with the contractual relations Of Esgro,; Inc. and/or 


‘ . 
72 rescission of the said agreement, as amended, Esgro, Inc. has 


i 


a5 Meee a ne vt mee 
eri oo kae aS amd adits RES Se IY 


>> 
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been injured and damaged in an amount the exact extent of which is 


ee 
OR 
i 


v4 


uncertain, but which includes the losses and expenses incurred in. < 
closing said departments and the lost future profits from the : 
anticipated operations of said departments, and claimant 

is informed and believes and on that ground alleges that. 


injury and damage are in the amount of $33,758,972.00. 


(M) “The acts and omission of Waite Front‘D 

Rae 

set forth above were done willfully and maliciously, and | . 
. ’ pies 3-9 tmeeds 

3: ~~ 

Inc. is further entitled to punitive danages in the amount haat 


$5, 000,000. 00. 


4. 


“set forth. 


= 


2 Se No payments on this claim have besa Speers 


i. 
ie 


“ascozdingly no such Payments have been creas tee or. deducted . 


6. Thi 


‘ clain, however, White EESne Debtors contend to the ee 
= So ee sak 


have’ alleged that Esgro, 


‘rent: under the aeencet ag 


6 


“Esgro, Inc. 


see g OF 6 4s 
ty ie brs ‘ 


7. ,No security interest is held for this claini:; 
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gf 
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8.: This claim is a general unsecured claim. 


August 27, 1974 ESCRO, INC., 


August 27, 1974 


| 
| 
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Exhibit 3 


TO NPE OE AL LEI BUNT A ES ET 


UNITED STATES DISTRICT COURT Te 
SOUTHERN DISTRICT OF NEW yorxA 000066 


Reorcanization Nos. 
74 B 614-802 
INTERSTATE STORES, INC., formerly Inclusive 
known as INTERSTATE DEPARTMENT 
STORES, INC., et al., AMENDED PROOF OF CLAIM CN 
BEHALF OF ESGRO, INC. (now 
Debtors. known as "California Wholes: 
: Electric Company”) 
Claim No. 7273A 


Pursuant to leave having been granted by the Court 


in the above-entitled matter, California Wholesale Electric 
Company (formerly known as “Esgro, Ine." and hereinafter 
referred to as "Esgro") submits the following Amended Proof 
of Claim with respect to its initial Proof of Claim No. 7273A 
filed herein on August 27, 1974: : 
1. The undersgined, Francis J. Esgro, who resides - 
= 2020 Nichols Canyon Road,’ Los Angeles, California 90046, 
is the President of Esgro, a California corporation. Esgro 
Maintains its principal place.of business at 3237 South 
Garfield Avenue, Los Angeles, California 90040. 
tee The following bankrupt entities in the above- 
entitled proceedings (hereinafter referred to jointly as 
the “White Front Debtors") were, at the time of the filing 
of the petition initiating this case, and still are indebted 
“to this claimant in sums set forth in paragraph 3(P) hereof: 
White Front Stores, Inc., a California corporation; White 
Front Costa Mesa, Inc., a Delaware corporation; White Front 
Downey, Inc., a Delaware corporation; White Front Thousand Oaks, 
Inc., a Delaware céepeeations White Front South Sacramentc, Ine., 
a Delaware corporation; White Front La Mesa, Inc., a Delaware 


corporation; White Front Oakland, Inc., a Delaware corporation; 


a ay a ne es one oe ee ee ee 
FO PE RL EB Paes Se ee en EL gn ee tee 


: : White Front San Jose, Inc., a Delaware corporation; White 
A 00006 Front Sunnyvale, Inc., a Delaware corporation; White Front 
Sacramento, Inc., a Delaware corporation; White Front Pleasant 
Hill, Inc., a Delaware corporation; White Front Fresno, Inc., 
a Delaware corporation; White Front South San Francisco, 

Inc., a Delaware corporation; White Front Newark, Inc., 

a Delaware corporation; White Front Richmond, Inc., a 
California corporation; White Front ‘Santen. inc., @ 
Washington corporation: White Front Seattle, Inc.. a 
Washington corporation; and White Front Burien, Inc.,. 

a Washington corporation; and Interstate Stores, Inc., 

a corporation. 

3. The grounds upon which this claim is asserted 
and upon which liability on the part of the White Front 
Debtors is claimed are the following: 

(A) On or about December 1, 1970, Esgro and 
the White Front Debtors entered into an agreement in writing 
concerning the license of and operation by Esgro of 
“Residential Interior Departments" in stores operated and 
to be operated by the White Front Debtors under the name 
“White Front." Said written agreement was amended, in 
writing, on several occasions between December 1970 ane 
June 1972. Copies of this agreement and the various amend- 
ments thereto were included, as Exhibits "A" through “G", 
inclusive, in connection with Esgro's initial Proof of 
Claim herein. : 

(B) Pursuant to the said agreement, the parties 
agreed, among other things, that Esgro (or its affiliates) 


was granted the right and license to operate Residential 


| 


TSE ayes yep ea mor peeners Sooo: — 
RTE I a DE a een Tee 
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Interior Departments concessions in each and all of the 


A ON90CE 


stores operated by the White Front Debtors, with certain 


specified exceptions, for a term extending to 1987. The 


stores where such right and license was granted are 


hereinafter sometimes referred to as the "White Front 
Stores." 

(C) During the course and as a part of the 
negotiations between Esgro and the White Front Babikors 
with respect to the said agreement, the White Front 
Debtors represented to and assured Esgro, among other 
things, énat the operations of the White Front Stores and 
the "White Front" division of debtor Interstate Stores, 
Inc. (“Interstate”) was a healthy and: profitable one and that 
the White Front Debtors fully intended to mairtain and 
expand their chain of White Front Stores during the full 


term cf the Residential Interior Agreement. In addition, 


ss 


in connection with the said negotiaticns, ve White Front 
Debtors represented to and assured — that Interstate, 
‘the "parent company” of the remaining White Front vebtors, 
was not in danger of financial difficulty and had a net 
worth of approximately $79 million. In addition, during 

and throughout 1970 and thereafte:, the White Front Debtors 
published and made public financial statements of Interstate 
reporting the operations of Interstate (and all of its 
subsidiaries) on a fully consolidated basis, which showed a 
net worth of approximately $79 million and which did not 
note or indicate any financial difficulty of the White Front 
stores or their operations. , ; 


r 


(D}) Esgro reasonably relied upon said 


—_— 


representations, assurances and published financial 


statements of the White Front Debtors in entering into 
the said agreement and in making and undertaking its 
extensive commitments and obligations in connection 
therewith. 

(E) From and after the execution of the 
said agreement, up until at least November 1972, the 
White Front Debtors continually represented tp and 
assured Esgro that the White Front operation was a profitale 
and ongoing business and was not suffering from or incurring 
any undue financial difficulties. In addition, the white 

- Front Debtors, during this period of time, assured and 

represented to Esgro that they were not considering the closing 
of any of the White Front Stores. 

(F) Esgro reasonably relied upon these assurances 
—_ representations in connection with making its investments 
in time, money and effort to construct, establish ane stock 
its Residential Interior Departments. Esgro did, in fact, 
pursuant te said agreement, construct, establish and stock 
Residential Interior Departments in 33 separate White Front 
Stores located throughout the States of California, Oregon 
and Washington and constructed, established and stocked 
three separate warehouses in support thereof. 

(G) The said representations and assurances of 
t 2 White Front Debtors, and each and all of them, were false 
and untrue and the White Front Debtors knew or should have 
known of such falsity in that, among other things: : 


(i) As of December 1970 (i.6., at or about 


the time of execution of the said agreement), and all times 


ie thereafter and for.a subs antial period of time prior thereto, 
A 000070... White front divisic.: of Interstate was incurring increasing- 
ly severe operating losses and had become unprofitable. 

(ji) The internal operating s ements for the 

White Front Givision of Interstate available to the White Front 
Debtors at and just before the said agreement was signed showed 
results for the first nine months of the then current fiscal 
year as a loss of approximately $6,325,000, before allocation 


of New York office overhead and provision for Federal income 


tax. = 
(iii) It should have been or was leu to 
management of the White Front Debtors, beginning sometime 
prior to December 1970, that the financial operations and results 
of the White Front Stores were so bad and deteriorating so 
steadily and rapidly that a substantial number (if not all) 
of said White Front Stores would have to be disposed of or sold. 
im At the time of execution of the said 
agreement, Interstate did not have a net worth of approximately 
$79 million. Interstate's net worth was substantially below 


that sum and Interstate knew or shoulé have known of 


substantial financial problems which it was is.curring and@ 


which it would incur. 

(EH) The White Front debtors did not disclose 
to Esgro or anyone else and instead concealed and kept strictly 
within the White Front Debtors’ knowledge the poor financial 
results of the White Front sparathens. As a result, 
‘representations and assurances made to Esgro in connection 


with the said agreement and Esgro's establishment and 


maintenance of its Residential Interior Departments were 


false and misleading and the financic. results of Interstate 


A 100071 


reported to Esgro and to the public were false and misleading. 
“eos ' (I) Continually up until mid-December 1972, 
the White Front Debtors concealed and failed to disclose to 
Esgro their intention to sell or close sak or substantially 
all of the White Front Stores and, to the contrary, - 
affirmatively represented to and assured Esgro that such 
stores would remain open through the entire term of the 
said agreement. : es ee eee eae ee 

(J) In reliance upon the truth of = id 
misrepresentations made to Esgro and of the failure by the - 
White Front Debtors to reveal ‘.ne true facts Esgro continued 
Operations in said White Front Stores. and did not make 
adequate or necessary provisions for the closing of said stores. 
= - (K) On or about November 19, 1972, Esgro first 
leariied of the true intentions of the White Front Debtors with 


respect to White Front Stores closings and, in order to 


x 


minimize and mitigate its losses and damages, Esgro determined 
‘to close its Residential Interior Departments and informed 
the White Front Debtors of such determination. 
(L) On or about December 12, 1973, the White 
Front Debtors announced publicly (and thereby informed Esaqro) 
that the White Front Debtors had resolved and determined to 
close 21 cf the 33 said White Front Stores and that such 
closings would take place in approximately one month. 
(M) The white Front Debtors did, in fact, 
_close each and all of the said White Front Stores by mid-1974. 
(N) Had Esgro known the true facts concerning 


the financial status of the White Front operation and of 


nterstate O- = Ons, Leagro woula no 
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entered into the said agreement and would not have 


established, maintained or operated its Residential 


’ 


Interior Departments. 
. (O) The said acts and conduct of the White 
Front Debtors, and each and all of them, constitute fraud, 
wtaiecavenuaktan (intentional or negligent), breach of 
contract and interference with contractual relations. In 
addition, should the Court for any reason dec.iine to allow 
this claim on those grounds, Esgro is entitled to the 
allowance of such claim on the grounds of mistake (unilateral 
or mutual) as to the continued existence and viability of 
the White Front Stoxes and their financial condition and on 
that ground, the said agreement is rescindable and Esgro is 
entitled to recovery of its losses incurred as a result: 
thereof. ' : 

(P) Asa divect and proximate result of the as 
said acts and conduct of the White Front Debtors, Esgro 
has been injured and damaged in the following approximate 


amounts for which this claim is made: 


(i) In the amount of $2,300,000 asa 


result of expenses incurred and lost in connection with the 


construction and establishment of the Residential Interior 

Departments and the three warehouses in connection therewith. 
(ii) In the amount of $2,200,000 as the 

loss incurred in liquidating Esgro's Residential Interior 


Departments inventory, including handling expenses therefor. 


(iii) In the amount of $2,300,000 as the 
book loss incurred by Esgro as a part of its operational 


Start-up cost of establishing its Residential Interior 


Departments. 


A O00073 


(iv) In the amount of $24 million as 


“lost reasonably anticipated profits from Operations by | 


- ail 
~ Esgro of its Residential Interior Departments during the 


term of the said agreement. 


{v) In the amount of $3,200,000 as 


“-" lost reasonably anticipated profits under the portion of 
~~" said agreement providing for the supply, by Esgro, to 
"the White Front Debtors, of electrical and plumbing 
products, 
(vi) In the amount of $5 million as 
additional general damages. , 


(vii) In the amount of $5 million as 


~* “exemplary or punitive damages based upon the willful ana 
~~ ‘malicious conduct of the White Front Debtors. 

(viii) In an amount which is, as yet, 
undete.wi1ined for costs, interest and attorneys! fees 
incurred herein and in conection with associated 
litigation, 

(Q) The White Front Debtors, and each of 
‘them, during the relevant period in question so controlled 
and manipulated the affairs which existed among them and 
with respect to the said agreement that there existed and 
does exist an identity of ownership among each and all of 
the White Front Debtors such that to recognize the 
‘fiction of their separate existence under the circumstances 
would sanction fraud and promote injustice. As a result 
thereof, this claim should be allowed against each and all 
- of the said White Front Debtors, jointly and severally. 
4. No judgement has been rendered, as yet, on 


the claim here set forth. 


. 


Para ae z : 
A 000074 5. No payment on this claim has been made, and 


accordingly, no such payment has been credited or deducted. 


6.. This claim is not subject to any setoff or 


counterclaim; however, the White Front Debtors contend 


to the contrary. 


7. \No security interest is held for this claim. 


8. This claim is a general unsecured claim. 


DATED: October 21, 1976 


CALIFORNIA WHOLESALE ELECTRIC 
COMPANY (formerly known as 
*ESgro,.ine."), a California 
corporation ‘e 


Prancis J.‘f ts ,Presicdent 
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a July 22, 
PERSONAL & CONFIDENTIAL 
Mr. Sol W. Cantor : : 


Chairman ef the Board 
Interstate Stores, Inc. 
111 - 8th Avenue 
J New York, New York 10003 


} 


= co 
f 


Dear Sol: 


1971 


Bs 


I have been on the receiving end of all kinds of rumors ccacerning 
| the trend that sale es and profits have taken in your White Front 
i ivisicn. You know I believe that you are going to be successful 

U in resolving any prcblems that exist and reverse the downward 
trend, and I have do demonstrated by causing Esgro, Inc. to 


make substantial additional investments in the 
|: Front. I hope you will get a chance to visit our 


I'think the key for White Front 


1 
to merch: andising, plic the deve 


store management and personn 


1 


to implement tha 
but should I be wrong and if t 3 
-Front became a drain on Inter 

in your best interest to dispo 
will give me the courtesy of discussing 


vf I eaid, Lam sure you will fait ¢ the right answer and 
( h 


uture of White 


new Residential 


2p 
eh 
th 


ihe aesey perform2. 


+ 
of Eee Fo then t I hope you 
he matter with you ona 


+ 
. 
confidential basis, before you discuss it with others. 


T hope that you don't feel that I have bee 
you in this vein, but I do not like to lea 


8 5 
~ 
Fa 
t Ma 
ee 
ee 


certiin of its stores on the block or shat it is havine & 
of one kind or another. You know that I have alw 


‘en Dem Seis | 


‘ 
} 
} 


Ve sis 


32 peste in writin 
te Front has nut 


/ Interiore departments to aoe i refer, and let me know what 
you think of them. We will start opening on July 24th. 


s with a completely new approach 
pment of the appropriate type of 


nce o 


iz 
& 


sisticulties 
{felt that the 


ry cy tered 
Myr. Sol WF. Cantor A NOOO ‘* 
July 22, 19%! 
Page 2 


logical conclusion for the White Front portioen of the Esgro oper- 
ation would be to be absorbed by Interstate. It is poesible now, 
however, that béttes results for all concerned could be achieved 
by the opposite move. ———~—™S 
/72\We have some strong contacts with Merrill Lynch here on the 
‘West Coast, and while I have not discussed this matter with them 
as to whether or not they would assist us in raising the money, I 
belicve I could get them to do it if the deal made sense on paper, 
oe if you wanted me to. ‘ 


ae above is just food for thought that may mean nothing now, but 
ij jcoutd be something of importance for you to consider ata future 


. 
iGare. 


| 
| 


| 
| 


Sincerely yours, 


ESGRO, INC. 


Francis J. Esgro 
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Interstate stock market price rose substantially,’ hélders of 
$4.9 million of the original $5.8 million ofthe 4-5/8% Con- 
vertible Subordinated Debentures converted their Debentures 

into shares _of Common iano thereby increasing capita} sur- 


erye by over $4. “ ‘million. See "Price Ranye of Interstate 


>» oe 


Mak Pe asMatacke 


Securities" elsewhere in this” Report. 


- “ : . 


Waehanne idebtadnies also increased to $12.6 


million at February 2, 1969. Perhaps more significant, the 


so-called “off balance sheet": financing of the new stores 


through 50% owned subsidiaries and joint ventures, as dis- 


grad octtyeveyh. 


cussed above, had increased to a point that-these entities 


had tong era hOEt gage adie and short term borrowing aggre- 


LAR ta 


gating $49. 2 apart as at ie ea 4 oar 1969. . It was Inter- 


state's takes obligations on eee REPESe Rhaty SHGsECers ye 
amortized this mortgage debt. At such abe bie debioea? 
minimum annual-rental of real and personal property amounted 
to siadertuake ee SIR million (not including the related 


loa 


THE DECLINE AND THE DELUGE: 
FEBRUARY 1969 to MAY 1974 


In retrospect, it is clear that the iecaied con- 


ee 


SE ERORGEY factor) to) the dedtor “ultimate, ‘need ‘to ‘resort to 


tha ~ 


the protection of the Bankruptcy Ket was the overexpansion 


re 


of the discount ¢ivisions during the 1960's and the inabil- 


ity to operate thes 


| 


ee a ree nate, 
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OPERATIONS OF THE DISCOUNT pIvisionA 000080 ~ 


Fiscal 1968 was probably the last year-of profit- 
ability for the White Front division and fiscal 1969 was ~~ 
the last year of profitability for the Topps bépision, See 
Exhibit H to this Report. Although such Exhibit shows that 
White Front made a contribution to profit during fiscal 
1969 and Topps made a contribution to profit during fiscal 
1970, an allocation of general corporate overhead would 
result in losses. 

in fiscal 1970, the White Front and Topps dis- 
count operations as a whole incurred a loss of approxi- 
mately $5,100,000 before income taxes. The losses from 
these discount oderations increased during the subsequent 
fiscal years, and were reported as follows: 

Operating Losses* 
Number of stores in 

Fiscal operation at end Corporate Office Expense 
year of period Included - Excluded 
- = (000's omitted) - -" 

$ 5,100 > 3,600 

10,500 8,800 

26,600 23,900 

27,400 23,600 


Loss excludes interest expense incurred by the debtors 
in connection with the financing of such operations 
(See Exhibit I to this Report). : 


¥ 


A NON008T As shown in Exhibit . to this Report, during the 
period from fiscal 1969 te fiscal 1973, sales of the discount 
operations declined. Additionzlly, the gress margin on sales 
remained static at the same time Operating costs «ant ued to. 
increase. The debtors appear ta have financed tie « sultant 
operating losses through ee borrowing. r 5t ex- 


Pense increased from $2,600,00C in 1969 to $8,200,000 in 1973. 


The interest cost was not totally applicable to the discount 


stores and consequently is not reflected in the operating 


results of these divisions. 


During the five-year period ended January 1973, 
mately 2.5%, as a percentage 
of sales. Former management have advised the Trustees that 
much of this increase was attributed to the unionization of 
many Stores during this period and that the debtors' payroll 
costs iacin generally higher than their competitors as a 


sult of the unionized staff. Internal studies prepared for 


"aah (URE Gaye Te 


the seven years ended January 30, 1972 indicate that the dis- 


t 
ty 


sf) 


ite 


count divisions' payroll cost that of their competi- 


Si 


tion by approximately 3.3% of 

Occupancy costs increased approximately 1.6% as 
a percentage of sales during the five-year period ended 
January 28, 1973. This increase resulted Primarily from 
the construction of larger stores which were planned for 


higher sales volume. However, these larger facilities 
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(D 


ebtors in Reorganization) 


(Notes A and B) 


1971 


(000's Omitted) 
Loss of Stores dis_ : 


Loss/(profit) of 


remaining Stores 


° 
om de 


Ty 
¢ 


Loss/ (proj 
all diseg 
Stores 


le 


$ 27,363 


3 26,623 
— 
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aan 


ated § 


t 


NOTES; 


(A) The above results are ! income tax 
effects ang include i 

Office Exzenses but 

es>ense incurreg Ey ¢t : ic Connec- 

Sion with the financi such Operations, 


Wax 


4 
, 
id 
| 
4 
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(B) The above resy t include Sny amount 
attributed to bosal of Steres dis_ 
Continued whj S80 and 
$40,284 at and du years 
ended 1974 and 197 


s 


: respectively 


( 
| 
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Exhibit I 
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TE ST OR £ Ss 


(Debtors in Recraanization) 


OPERATING RESULTS OF DISCONTINUED DISCOUNT STORES 


(Notes A and B) 


Fiscal vear ended January, 
1973 1972 
(0000's omitted) 
Loss of stores dis- 

Continued or to 

be discontinued 

@s of January, 

1973 §$ 12,616 


Loss/(profit) of 
remaining stores 6 __ 14,007 


Loss/ (profit) of 
all discount 
stores 


$ (10,651) 


NOTES: 


(A) The above results are before any income tax 
effects and include allocations of Home 
Office expenses but exclude interest 
expense incurred by the Debtor in connec- 
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si with the financing of such operations. 
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NEWPORT CENTER i213) 488-7590 Sos 
BED NEWPORT CENTER OMiVE - _ npn ke 1a 
NEWPOTE BFacn, PAUP ORNIA 925690 . TELEE: 67-4930 4 AYE Tainy PLORENTIN 


paren = FEOO! PARIS, FIANCE 
CABLE ACORESS: SierRasn z60 3905 
CABLE GDORESS: G'3T24Sq PARAS 


SAN_ODIEGO TELE. 210808 
600 8 stRcer 


San SS ence 92:01 a August 24 ’ 19 76 


WRITER‘S CIMECY C1AL HUMBER > Gum FILE NUMBER 


488-7121 f 8853-27 


Daniel L. Carroll, Esq. 

Shea, Gould, Climenko 
& Casey 

330 Madison Avenue 

New York, N. Y. 10017 


Re: White Front Stores, Inc. v. Esgro, Inc., 
et al. : ae 


Dear Dan: 


This letter will serve to summarize the various 
matters which we discussed in New York last week. 


; 1. We have agreed to block out time for the 
following cepositions: 


A. Gary Mintz, to take place in Los Angeles 
on September 13-14, 1976; 


B. Julian Lavitt, to take place in Los Angeles 
September 15-16, 1976; 


C. Alan Keroes, to take place in Los Angeles 
September 17, 1976; 


D. Walter Craig, to take place in New York 
October 6-7, 1976; 2 

E. Sol Cantor, to take place in New York 
October 8 and 12, 1976; 


Monroe Chapin, to take place in New York 


October 


Reisner and Robert Van Tuyl, 
to take place a Raton, Florida, on October 
14-15, 1976. 


You have 4$reed to 
apin avail for 
bo 


peek wa hase 


a ions in 
we hag tentatively Solution 
further answers to the 

Togatories, J 

found th 


Front Consolidated and StOre-by-store 
ets for the Years 196g through 1 


8. nute Books 
Corporations, 


Octob 
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1972; 


2fint-outs for 
vember 1970 and October 
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Daniel L. Carroll, Esq. 
August 24, 1976 
Page Three 


So as to cbviate the need for a Motion for the 
production of these documents, and sanctions, would you 
please let me know as soon as possible when we may expect 
the production of these documents or copies thereof. 


= 4. With respect to your letter of August 17, 
1976, I have a recollection of your saying, during the 
course of Mr. Esgro's deposition, that you were going to 
undertake to list specific documents which you wanted. 
It will be interesting to see whether this appeared on 
the transcribed portion of that deposition. In any event, 
we will try to put together a set of copies of the documents 
you request and those you requested during the course of 
Mr. Esgro's deposition, so far as our notes disclose them. 


5. We have I it makes sense for both 
of us to update the r 1 m 1t and Cross-Complaint 
in this state cour i ing upon the results 
of the current app i kx matter in New York, 

i possible. 


Arthur L. Sherwood 
of GIBSON, DUNN & CRUTCHER 
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D ei ae ar Le ‘ s See pecs 
‘Arthur’ L. Sherwood, = 
 4¥Gibson Dunn &. Crutcher 
""515 South Flower Street 
p Los - Angeles, eaeneeen es 


ah ae 


: receipt of your. letter of August 24,.°1976. ©: 
since’ your let ter does not accurately “summarize: the various: 
‘matters - we discussec"’ while bogie were: in New gees Boe oeet. ‘ohne 
"ay esponse is Wereen bes. a 


ee tee ‘First, ne aid ‘not: “agree to. make Messrs. Craig and: 
Chapin available for depositions.:.:I’ did agree to attempt”to ~ 
sget:in touch with them in'order to daterctin their availabilit 
but.made it very clear to you that neither Mr. Craig nor 
Mx.: Chapin. were in-any way within our control pg specif fically- 
“recall. sugg esting (that, you. Subpoena. them." =: 


“AS “to our Wieeicten eho cous ‘further answers 
: the New York:.Interrogatories" “I mentioned to you durin 
*. course of our discussion that, in view of your pending motion |. 

“addressed to cur interrogatory answers, we would also be making 
a motion addressed to your interrogatory answers. I-did not 
mention to you that the motion had been filed because I aid not 
at that time know that it had been filed. Your agreement to . 
provide further information and documentation was, therefore, '“ 
made with full knowledge that the motion woe be made. 


aah seegmrectin sean! 
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ect alihnane al * Stan, Ot tn st a anit. a 
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Arthur L. Sherwood, — - 
August 30, 1976 
Page Two 
“In my: ‘yekeet ts. you of ‘heaowae 26, I advised you that, 
wtth the exception of pose October and November 1970 general 
perer ed to in Items A, Band C at 
As I recall,,. 


2 than. ee: 1968 to 1973 period nent 


SE Aa eee s ee es 


vaepe: - AS* to- item Don page 2 of your ‘latter I made no- 
"promise" “with respect to the roduction of financial statement 
and:written reports and/or studies presented to the members of 
;the Board 6f Directors of Interstate between 19695 and 1973.. + 
have at. all times advised you that I‘have been diligently 
“gearching for. = docuzents but have not. yet been able 


‘ ne we ina eh Te eine oer ade a 
“also, i might mention that “it would appear that a~ 

of my cooperation with your “infornal" ot 
in order in view of the position you took on 
pefore the California court. I. was quite 

: suprised to “hear: that you had taken the position that you didn's 

e have: ‘to produce the particular memorancum in question because i 

‘had: not been formally demanded. As 7 understand i¢, that was the. 

basis for ‘the court Gecision. ee ; oan 4 ee eG 


ah ets 


i My: tosis on ith egauese” to ‘ttem 4 ‘oR “page “3 of ‘your 

letter has been mace clear. in prior correspondence. I would BREE 

ithat-the documents involved will be proéuced in the very::near 
future.:” I would, however, appreciate your advising me ir you now 
intend: to taxe the position that you-co not have to produce the ; 
documents ‘because hey were not. oe fou. nti e be ee 


Steyn AS to Item 54 on ‘page "3° of your Letter: =: ‘aie no agreement. 
“that it + would’ make sense" for you. to update your cross complaint. 
In: fact, I7soecifically: nade a point of not indicating any agree-.. ~ 
ment.on my part when you mentioned your cesire to amend the cross::- 

“complaint. Both Bob Holtzman an 14 ILhave mentioned to you on z 
number of occasions cur . c panmnaney £0 ig aeons } 

complaint so a3 to include amount which were 

original complaint. As I am sure em eee cacihg 

different matter than amending a cross sama ih 
entirely different theory of liability. We do ] 
an amena@ment would be appropriate an a intend to vi gorously gaapi cori — 

any attempt on your part to so amend. 


Sincerely, 


Daniel L. Carzroil 
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M tee os 
1) ist 3 I ircumsta s i1@¢ sanction fra a 
1} corporate existence uncer the circumstances woul ores <raud . 

k E eas 
2) and promote. injustice. é = . . 
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4. (B) On or about December 1, 1970 Esgro, 

" 63 the white Front Debtors entered into an agreement in writi 


Esgro, Inc. 
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residential interior departments in stores operated by-each and’ >~{ 


. 


| all the White Front debtors exceot Interstate Department Stores, 
4 


; 8 
ee : gia 
ae a4. 
pe ee 9) Inc. ("Interstate") ./ Said written agreement was amended, in. 
ete oT pt 
ie 10] writing, on several occasions between Necember 1970 and June 19727 


a 


11} and separate agreements for certain of the White Front.Debtor**:.. 
| ia 


stores in operatio 


rred to hexeinafter as "the agreement, as-~ 
15| amended", and copies thereof are attached hereto in-chronologi 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


Reorganization Nos. 

74 B 614-802 

Inclusive 
INTERSTATE STORES, INC., formerly 


known as INTERSTATE DEPARTMENT 
STORES, INC., et al., 


Debtors. AFFIDAVIT 


STATE OF CALIFORNIA 


COUNTY OF LOS ANGELE 


ARTHUR L. SHERWOOD, being first duly sworn, deposes 
and says: 


i. I am an attorney at law duly admitted to practice 


.before all Courts in the State of California and a partnex in the 


law firm of Gibson, Dunn & Crutcher, attorneys for California 
Wholesale Electric Company (formerly known as "Esgro, inc.” and 
referred to | inafter as “Esgro") in cennection with this 

and an assoc 

2 
of the Trustees herein for an Order striking and dismissing 
the Amended Proof of Claim of Esgro herein. 

Sis The particularization of the claim of Esgro which 
has apparently been brought into question by the Trustees’ Motion 
involves, in essence, the allegation that at the time the White 
Front Debtors and Esgro signed the Residential Interior Departments 
agreement (the agreement at issue), White Front knew that the 
White Front operation had incurred losses in excess of $6.3 million 
for the preceding nine months and that +t: adverse financial 
situation was misrepresented to and concealed from Esgro. 

/// 
/// 


A 000099 


4. Esgro first learned in about early July 1976 
that the White Front operation had been incurring a substantial 
operating loss as of the time of entering into the Residential 
Interior Departments agreement, when counsel for the Trustees 
produced to me copies of certain of White Front's internal 


operational statements. Among the operating statements produced 


f 
in early July 1976, was a statement which had been prevared by the 


internal accounting staff of Debtors' a week or two pricr to 


o on oOo oo Ff GO DD + 


the execution of the Residential Interior Departments agreement 


rw) 
oO 


and which showed operational results for the White Front 


division of Interstate,.for the nine-month period ending 


He 
mw eH 


November 1, 1970, as a loss of over $6,300,000 (prior to 


allocation of New York office overhead). This financial 


=) 
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statement had been one requested for production as early as 


Hp 
oO 


19573 and Esgro had no other source for its production other 


than White Front. 


So 
~“ oO 


The i gro against White Front relevant 


=) 
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to this proceeding are embodied in a Cross-Complaint in a State 


=) 
Ww 


Court action initially brought by White Front and in Esgro's 
initial Proof of Claim in these proceedings. At the times 
these pleadings were filed, neither Esgro nor its counsel were 


aware that the White Front operation had been incurring such 


substantial losses in December 1970 and, for that reason, could 
not and did not make a specific allegation to that effect but 
rather relied upon a more general and encompassing allegation 
with respect to store closings. 

6. Aside from some initial interrogatories, the 
first real discovery effort which was undertaken by counsel for 
the Trustees consisted of the taking of the deposition of Mr. 
Francis J. Esgro, the chief operating czficer of Esgro. That 
deposition was taken on July 21, 22, and 23, 1976 and I attended 


each of the sessions of that deposition. Mr. Daniel Carroll 
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represented the Trustees at that deposition. I had only received 
the White Front financial statements which had finally been 
produced by White Front within the preceding few days, but I 
did indicate to hr. Carroll both in the course of questions 

at that deposition and in other discussions with Mr. Carro.il 
that Esgro now felt that there had been substantial mis- 
representations and omissions with respect to the disclosure 

of the losses then incurred by White Pront. I believe that 

Mr. Carroll understood what I was saying in this regard. 
Attached hereto as Exhibit "A" are copies of various pages 

of the transcript of the deposition of Mr. Esgro. These 

pages of the transcript demonstrate, in essence, Mr. Carroll's 
lack of interest in questioning Mr. Esgro about conversations 
and representations made to him by White F: even though 

such representations and statements were clearly and explicitly 
at issue even under the.most restricted reading of Esgro's 
initial Proof of Claim and Cross-Complaint. 

The Later that same week in July, Mr. Carroll took 
the deposition of Mr. Harry Epstein, cone of the former principal 
operating officers of White Front. I attended only part of 
tha’. deposition personally, Mr. Wesley G. Howell, attended and 
represented Essgro during that deposition. a did attend and 
participate in a discussion towards the end of that deposition, 
however, wherein Mr. Carroll was explicitly informed that 
counsel for Esgro believed that liability would be certain to 
be found against White Front in this case due to White Front's 


misrepresentations and failure to disciose the substantial 


losses it was incurring as of — 1970. 
ed i 
/// 
/// 
/// 
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8. In early or mid-August 1976, 


f4 


with counsel for the Trustees including Mr. Carroll wherein I 
raised the subject of amending the pleadings in both the Cali- 
fornia State Court action and the Proof of Claim in this pro- 
ceeding to "update" them. White Front's counsel at that 

had indicated that it was their intention, at some stage, to 
file an amended or supplemental complaint in the California 


State Court action to bring that action "up to date” and I 


o oo NI A DH fF & DW 


indicated that Esgro would want to update its Cross-Complaint 
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and Proo. of Claim to cover in a more specific and particulerized 


\ 
way the legal position of Esgro. Mr. Carroll apparently refers 


a oe 
Do 


to one of these conversations in paragraph 10 of his Affidavit 


oi 


and he is correct when he states that I brought this subject 
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up. I do not specifically recall whether Mr. Carroll affirma- 


Ww 
ao 


tively agreed with en updating or whether he simply "made no 


t 
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comment. . . with respect to [the Trustees'] position,” but 
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either from Mr. Carroll's affirmative statement or from his 


we) 
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lack of any objection, I understood from that conversation that 


tw 
fe] 


we were in agreement to an updating of the pleadings. As a 
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consequercs, I inclu the confirmatory statement in my letter 


tw 
rae 


to Mr. Carroll of Au. 24, 1976 referred to in paragraph 10 


of Mr. Carroll's Affidavit. When I received Mr. Carroll's 
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response, dated August 30, 1976, I was surprised to learn of 


tw 
Pp 


the position of Mr. Carroll with respect to a mutual updating 
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of pleadings. By the time I received Mr. Carroll's letter, 


tw 
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however, I believe that I had already learned of the substance 
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of Judge Cannella's September 1, 1976 Order which, in effect, 


th 
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reimposed a stay on the California State proceedings. From 
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that date to the present time Esgro and its counsel have con- 


Sidered themselves barred from making any effort to amend or 
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update Esgro's Cross-Complaint-in. that. State Court: action. __ 
Also as_a.consequence of.that Order_of Judge_Cannella and_as a 
consequence of my understanding _that_a Pretrial Order_supplants 
and supercedes any pleadings to the dcabbeme< t assumed that 
the updating and particularization involved could be adequately 
dealt with as a part of the Pretrial Order itself rather than 
by amending the Proof of Claim of Esgro and I proceeded along 
those lines. : SOC6 Sees sees, 2 ee 


= 9.. From the very first, all of Esgro's drafts of 
contentions and issues for the Pretrial Order in this case 
included_contentions essentially identical to the allegations 
of the Amended Proof of Claim of Esgro and counsel for the 
Trustees regularly received drafts and copies of these conteéii- 


tions. The Pretrial Order eventually filed with the Court 


- included a section of contentions and issues of Esgro which are 


virtually identical to the allegations of Esgro's Amended Proof 
of Claim and a copy of those contentions is attached hereto as 
eg ¥ 


ExXRIDLE It was oniy during the course of discussions with 


counsel for the Trustees sometime during early October 1976 
that it was made clear that there may be some question of 
whether an agreed Pretrial Order could be drafted to effectively 
update and particularize Esgro's claim. 

10. On October 18,.1976, I attended a scheduled 
Pretrial Conference before Judge Cannella in this matter. At 


that date, the Pretrial Conference 


finalization, but had not yet been filed with the Court. 


During the course of this Pretrial 


Conference, questions were 


raised concerning the status-of the pleadings in this matter 
and counsel for tne Trustees were orally told by Judge Cannella 


that they may file a Counterclaim against Esgro in this proceeding 
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so that the “entire" Residential Interior Departments contzroversy 
between White Front and Esgro could be tried together in the 

same lawsuit in this Court. During the course of that discussion, 
I specifically asked Judge Cannella whether, since the Trustees 
were being permitted to file additional pleadings, Esgro would 
also be permitted to update and amend its Proof of Claim and 

Judge Cannella very specifically answered that question by 

saying "ves." I know of no formal Order, proceeding or matter 
other than these very same oral discussions by which the Trustees 
herein had leave file a "Complaint" against Esgro and it was 
clear from Judge Cannella's comments that the updating or 


modification of pleadings was te be a "two-way street” such 


that each side would be permitted the opportunity for such 


amending or updating. 
ti. As is pointed out in the accompanying Memorandum 
of Law submitted on behalf in connection with this 
Motion, the statements an Lon Mr. Carroll in his 
Affidavit to the effect th have not had an 
opportunity to conduct discovery on the purported 
tions is simply not true. During the course of numerous pro- 
ceedings in this matter, the Trustees have continually taken 
the position that they wanted an early cut off of discovery, 
since they said they were anxious to get this matter to trial 
as soon as possible and it has been Esgro that has consistently 
only limited success), argued that more time was 
ed for discovery. Indeed, I understand that one of the 
attorneys for the Trustees, during the course of his argument 
to the Second Circuit in an in this matter some time 
ago, specifically stated to 1 that the Trustees were 
ready for an immediate tria further discovery. 
/// 
vf 7 
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12. On November 5, 1976 it was suggested 
that if the Trustees or their counsel hed any doubt about 
the claims made they could and should resume the deposition 
of Mr. Esgro that very day. Counsel for the Trustees declined 
to do so. 

ia: Any "new" or "additional" facts or matters 
raised in the Amended Proof of Claim are facts and matters 
which have either been brought into issue by specific 
allegations of the Trustees themselves by their "Complaint" 
(as indicated in the accompanying Memorandum of Law of 
Esgro) or were issues and matters at issue in any event. 
Attached hereto as Exhibits "C" and "D" are copies of the 
Trustees’ "Complaint" and Esgro's Answer thereto which clearly 


show that all issues and facts stated in the Amended Proof 


of Claim are to be tried herein whether or not an Amended 


Proof of Claim is found timely because of the frustees' 
pleading. Moreover, the adverse financial condition in 
which White Front found itself in late 1970 (when the Residential 
Interior Departments agreement was signed) and thereafter is 
clearly relevant to prove a determination or intention of 
White Front to close stores (as is alleged in Esgro's initial 
Procf of Claim). A loss, for instance, of more than $6 
million clearly tends to show that there must have been such 
an intention or decision made. The specific representations 
and negotiations leading up to and following that agreement 
and Deftors' financial health have always been a part of 
Esgro's claim and the subject of discovery herein. 
14. I believe that Esgro and its counsel have 
acted as diligently as possible under the difficult circumstances 
Tif 
fif 
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of this multi-court litigation and that any. claim of “prejudice" 
-(in discovery or otherwise) by counsel for the Trustees is 
wholly lacking in merit. _ 


. _ Dated: November 


STATE OF CALIFORNIA 
COUNTY OF LOS ANGELES 


before me, the under- 


signed, a Notary Public in and for said State, personally 


appeared ARTHUR L. SHERWOOD, known to me to be the person 


whose name is subscribed to the within instrument and acknowl- 
edged that he executed the same. 
WITNESS my hand and official seal. 


3 


Notary Public 
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Exhibit A 


; 1971 and 19722 
A Sure. I was concerned. TI asked for arciesenpeciia: 
Especially prior to Residential Interiors I had mentioned to | 
Mr. Epstein that this was a major investment on the part of | 
Esgro, Inc., and I wanted his -— I knew him a long time, wat 
I wanted his assurance that all was well with White Front. 
Re assured me that it was.’ °°: i 


Q These rumors in the trade, were they cccurring 


de TOFOD ns Oe ES: Soe. ag e! eaten dy ei et 
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| 
A They were occurring in 1970 about White Front | 
| 


not being successful, and as I said, the stores had begun to 
deteriorate. That was conversation in the trade, what was 
happening to White Front, and that concerned me. or 
eee ae Do you recall hearing such rumors in 1970 that 
White Front was going to close or sell its stores?. 

A Well, White Front was trying to sell its stores 
in 1970 in the Pacific Northwest. | 

Q Other than the Pacific Northwest stores? mt 

: 
A - That's all that we knew about, and my questions, 


- 


were, What's happening to the others. * Ley Os 22 soe 
Q ‘The interrogatory answer refers to rumors in 

the trade that White Front was going to sell or close its 

stores, and I'm asking you whether you recall hearing such 


runners 


And in 1972. 


Do you recall discussing these on at least 50 


NOON & PRATT 


eccasions with Mr. Epstein? 
ito ee ‘Yes. 

Q-, +, And that was throughout the period 1970, 1971 
and .1972? 

A .~ That is correct, 


Q:, ‘:;,-Do you recall any specific instance of discussing 


“ & 


these rumors with Mr. Epstein? 


A -.-, Almost every time I would see him, and it was 


not only with Mr, Epstein, It was with cthers, too. 


Q@- =. What others? .- GE rors telat Tye Fe ovetace 


Fee ae ‘Well, other executives of White Front who were 
there, Walter Craig, Julian Lavitt. I even tried to talk 
their builder, Mack Gilburn, and so with anybody else that 


might know. 


Q 7 Mr. Esgro, did you maintain separate payroll 


xecords for the Residential Interiors Division? 
. a. ~ YesQ _ SA 3,88 

MR. CARROLL: Mr. Shexrwor3 
question Mr. Esgro in detail about the response to interrogatory 
answers I think I would handle that directly with you if you. 
have no objection to that. 

MR. SHERWOOD: I'm not sure I understand what you mean, 
We have discussed -- 

MR. CARROLI: We have discussed previously the 
interregatory answers, If you will agree not to raise the 


objection that I could have asked Mr. Esgro about more detai 


in his interrogatory answers in his deposition and therefore 


I'm not entitled to anymore, 
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mono see ee ER tre ae ge tee nee 


——-— NOON & PRATT 


objection, : : 1 not go into detail on his Sentai 
=; a 8G, 


i 


answers.. 


MR. SHERWOOD? ‘With respect to these interrogatory 


ar 


answers? 


Pete a 


CARROLL? Yes. , & Pewsey 


SHERWOOD: All right. : nes ire < Eaters torn: : 
’ CARROLL: bj the various requests I have 


made for inforsiation ana documents, I have no further questions 


“at this time. so a ie i GS ees $s Fea See: cual ie 


MR. SHERWOOD: I don't know what you mean by “subject 


to," but F think ‘the deposition is over on that basis. - -2. | 


MR. CARROLL Pardon me? 


” MRS SHERWOOD: © I don't know what you mean by "subject - 


MR. CARROLL: Well, eueet to the. information = 


documents x “have asked for, and I moe _—— ehat have is no 


problen with supplying + what I have asked for and that 
ee there will be no need to ask Mr. Esgro any questions. 
‘That's what I mean by "subject to.” 


MR. SHERWOOD: I'm not going to necessarily agree with 


reopening the deposition. 


MR. CARROLL: I understand. 
MR, SHERWOOD: Any notary? 


MR, CARROLL: Yes. 


SIGNATURE OF THS WITHE 
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Exhibit B 
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ia) dated August 1 . 
aeer wy as eee eee * is ms +972, Debtuce AUC ew 


AL ee a7 hal - pa-~ 


oy w from Esgro all of the inventory, fixtures, 


: eur ete faulnmene antsy 


yeasehold improvements of the jewelry and camera devartrents lovca- 
ted in White Front stores and, on the closing date of saig @gree- 
ments, September 15, 1972, the Master Agreement, as amended, was 
terminated as it related to the overation by Esgro of said jewelry 
and camera departments. Esgro contends that it has not been dutig 


paid by the Debtors under the terms of the August 11, 1972 agree- 


Ments. 


35. The order of what follows herein is not to be deemed 


and is not intended to be a determination of the burden of proof 
or of going forward herein and is merely as a matter of conve- 


nience, for the purposes of this Pretrial Order. 


BS i 


Esgro's Contentions 
tS 


Esgro makes the following contentions in this proceeding 
and anticipates proving, at trial herein, the following ultimate 


facts: 


1. During the course and as a part of the negotiations 
between representatives of Esgro and Debtors which led up to and 
resulted in the Residential Interior Agreement, Escro (principally 
through its president and chief operatiing officer Mr. Francis 
J. Esgro) sought and received from Debtors (principally through 
their officer Primarily rsponsible for Supervision and operation 
of the White Front Stores, Mr. Harry Epstein) the assurances and 
representations that the white Front operation of Interstate 
a healthy and profitable one and that Debtors fully intended 
maintain and expand their chain of White Front stores during 


the full term of the Pesidential Interior Agreement (including 


« 


aa mma aa 1) 


option periods). Esgro received the same Fepresentar, 
Qnn e... 


assurances from, among others, Mr. Sol Cantor, president 
. 


2 
Chine 


executive officer and director of Interstate, and Mr. Robert 
Riesner, president of the White Front operations and vice presi- 
gent and director of Interstate. At that time and in that con- 
nection Esgro sought and received reports of the details end sub- 
jistance of the publicly reported financial position of Interstate 
which stated and represented that Interstate had a net worth of 


approximately $79 million, which did not disclose any operating 


results with respect to the White Front operations separately and 


which did not disclose the then severe financial difficulty in 


which the White Front operation found itself. 


2. Esgro reasonably relied upon said assurances and 
representations of Debtors in entering into the Residential 
; : 


Interior Agreement and in making and undertaking its extensive 


commitments and obligations in connection therewith. 


3. From and after the execution of the said Residen- 
tial Interior Agreement (i.e., sometime between December 20 
and December 30, 2976) up until at least November 1972, Debt- 
ors and their representatives continvally assured end repre- 
sented to Esgro that White Front was a profitable and ongoing 
business and was not suffering from or incurring any undue 
financial difficulties in its operations. Many of these as- 
surances and representations were made to Esgro after Debtors 
had been asked, specifically, concerning rumors in the “trade” 
to the effect that White Front was incurring some financial 
difficulties and was considering the closing of a number of 
its stores. Debtors, during the.same time, continually assured 


and represented to Esgro that there was no substance to said 


| 


ADGOLIS 


umors and that they were untrue. 
© 


4. Esgro reasonably relied upon said assurances ang 
representations in connection with making its substantial in-. 
vestment in time, money and effort to construct, establish and 
stock its Residential Interior Departments in 33 separate White 
Front seers located throughout the states of California, Ore- 
gon and Washington and three Separate warehouses in support 


thereof. 


Ss In°truth and in fact, as of December i970, at ali 
times thereafter and for a substantial period prior to that 
time, the White Front division or Operation of 
incurring increasingly severe operating losses a had become 
an unprofitable operation. Debtors’ fiscal year ending January 
31, 1969 (the "Debtors' 1968 fiscal year") resulted in earnings 
for their White Front operations of approximately $5,250,000 
(before the allocation of "New York" overhead and provision for 
federal income tax) which was approximately the same as the 
earnings for the preceding fiscal year. Up until this leveling 
off of earnings White Front operations had generally been in- 
creasingly profitable. From that point on, the operations and 
operational results of the White Front stores was unmistakenly 
and steeply downhill. The 1969 fiscal year was the last profit- 
able fiscal year for White Front operations (before allocation 
of New York office overhead and provision for federal income 
tax) when White Front operations earned approximately $1 million, 


As of about three months after the 1969 fi 1 year end it was 


clear that the 1970 fiscal year would be unprofitable. The 


| 


aw 


ota ices pi, os 
AQooggis Bs 


ecnat operating statement for the White Front division 
t ” et 


meter” 


4a 
state available to Debtors at and just before the Residenti 


al 
Interior Agreement was signed showed results for the first nine 
months of the 1970 fiscal year as a loss of approximately 
$6,325,000 (again before allocation of New York office overhead 
and provision for federal income tax). Such yearly losses (prior 
to allocation of New York overhead and provision for federal 


income tax) were approximately $5,500,000 for fiscal 1970, 


$7,750,000 for fiscal 1971 and $14,750,000 for fiscal De ies 


6. The substance and import of these financial results 


were not disclosed to Esgro, to any of the concessionaires o 


nm 


licensees in any of the White Front stores, Or to any of the 


"public", but were kept strictly internal within the Inte 


nm 
" 
cr 
ou 
pe 
© 
1 


White Front "family." The significant and substantial operat- 
ing losses were, in effect, buried and concealed in overall 
consolidated Interstate results which were reported to the 
public in the various financial statements made public and upon 
which Esgro relied. It is also now evident that the publicly 
reported net worth of Interstate of approximately $79 million 


(during 1970 and 1971) was inaccurate and a substantial over 


statement of the actual net worth of Interstate at that time. 


‘In essence, the Interstate consolidated financial statements 


misrepresented the financial stability, viability and prospects 
of the White Front operations of Interstate. These financial 
statements and results were available to officers and directors 


of Interstate and White Front but were not available to Esqro:. 


Lida, ‘ 
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7. Delays were incurred in beginning Residential oe 
terior cperations in the various White Front stores as a con- 
sequence of Debtors not having the physical space involved 
fully ready for the appropriate improvements to be made, Nev- 
ertheless, Esgro did invest in excess of $2 million making 
the improvements and doing the construction necessary to be- 
gin and maintain its 33 Residential Interior Departments on 
a reasonably expeditious basis. The Residential Interior 
Departments were well stocked and staffed by Esgro, again at 


a multimillion dollar cost. 


8. The delay in Esgro being able to begin operations 
and sales in its Residential Interior Departments, the slow- 


down in customer foot traffic in the White Front stores and the 


Gecline and. deterioration in their upkeep, merchandising and 


maintenance, among other things, resulted in financial pres- 
Sures on Esgro which in turn resulted in Esgro having to make 
adjustments in other portions of its business to orovide the 
needed capital. Esgro did so and would have continued the 
operations and adequately financed its Residential Interior 
Departments had the said facts and matters represented to Esgro 
by Debtors been, in fact, true. Esgro reasonably anticipated 
that its Residential Interior operations would be very profit- 
able over the period of the Residential Interior Agreement, 
subseguent to a short period for the initial start-up of that 


business operation. 


9. It should have been and, Esgro believez, was clear 
to management of Debtors beginning from sometime prior to 


December 1970 that the financial operations and results of 


the White Front stores were so bad and deteriorating So 
Steadily and rapidly that a ubstantial number (if not all) 

of said stores would have to be disposed of or sold. . During 
the applicable Period of time, Debtors had other operations 
and businesses which were profitable and which were inc:reas~ 
ing their Profits, in particalar the retail toy store opera- 
tions, and by contrast, Interstate was financially much hetter 
off investing and maintaining its capital in those profitable 


Operations and minimizing or eliminating its investment, capi- 


tal and efforts in the deteriorating White Front operation, 


The evidence will thus show that management of Debtors must 
have or should have known, intended and determined, as early 
as mid-1970, to better allocate Interstate's resources by 
closing or disposing of ee substantially all the white 
Front stores. Said intention or conclusion and the facts upon 
which it wae based were never disclosed &e Esgro prior to 
December 1972 and, to the contrary, Debtors continually up 
until December 1872 assured and represented to Esgro that 
‘they would maintain, Operate and continue, on a viable and 
going concern basis, all ef the White Front stores and, in- 
deed, regularly add to the number of Ongoing and Operating 
White Front stores within which Residential Interior Depart- 


ments could be operated. 


10. In October or November 1972, Esgro was more fre- 
quently hearing rumors that the White Front Operations of In- 
terstate were having financial difficulties and might close 
some or all of their: stores and Esgro became increasi 


coneerned about that possibility. During that period also, 


the maintenance, up keep, quality and state of White Front 


were visibly deteriorating (despite Debters' @SSurances ang 
representations to Esgro to the contrary) because of Debtors: 
intentions to eliminate the White Front problem soon, A meet- 
ing was finally held on Sunday, November 19, 1972. Among 
other things, representatives of Esgro, during the course of 
that meeting, asked whether such rumors of store closings were 
true and if it was Debtors! intention to close Substantial nun- 
bers of White Front stores in the near future. The responses 
of representatives of Debtors to these questions were evasive 


but even at that date Debtors represented and stated to Esgro 


- 


that they knew of no such intention to close White Front stores, 


On the basis of the observable operations of White Front stores 
at the time, the persistent and constant rumors in the trade 
and the now sometimes equivocal and evasive responses to ques- 
' 


tions given by Debtors, Esgro conclt uded that Spat has store 


closings were inevitable in the fear. future, 


ll. Esgro believes that the evidence 
conclusion of the November 19, 
1972 meeting that Denies had learned of the true intentions of 
Debtors with respect to White Front store closings and thet to 
attempt to minimize their legal exposure and liab ility Pebtors 
Seteendnsd to attempt to construct an argument that they teu ais 
ay terminated the occupancy of Esgro and that Esgro was in de- 


fault under the Residential Interior Agreement. 


12. On Wovember 20, 1972, the day after the 
meeting, Debtors delivered their "Notice of Default 
of Termination of Occupancy” to Esgro and on December 8, 
a "Notice of Termination of License Agrement". Despite these 


Notices and the contentions therein, Esgro was not then in de- 


| 
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j 
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te (or substantial default) and these Notices of Bwncbex 
fau 
were merely ineffective attempts by them to exculpate them 


from liability. 


13. Debdtors' Public announcement on December I2, 1972 
that it would close more than 20 of its White Front stores 
the next month had been formerl ¥ subject to resolution and 
meeting of the Board of Directors of tnveretate which had been 
convened on November 30, 1972 and Sajoannea to and concluded on 


December 12, 1972, Esgro first learned of this announcement by 


hearing the announcement in the press and Debtors never directly 


ffinformed Esgro of that resolution or decision. 


14. At the time of the announcement of the White 
Front stores to be closed, even the st tores reportedly to re- 
main Open and continue to be operated by Debtors were incur- 
ring, in the eggregate and ds (with one excep tion) 
substantial Operating lossés and Esgro correctly concluded 
that this initial announcement was only the Precursor of 
additional Closings. The remaini- White Front stores were, 


Prior to or during mid~1974, all closed by Debtors, 


“15. Had Esgro known the true facts concerning th 
financial status of se White Front operation and of inter~ 
state or their intentions, Esgro would not have entered into 
the Residential Interior Department agreement, would not have 
established, maintained Or Operated 
least would have been able 
dential Interior pep partment minimize 
losses, | 


. 


16. The relationship between Debtors and Esgro was 


ch that Debtors had a fiduciary ODligation ang Fesponnin 
au ‘ 


to disclose the facts referred to hereinabove to Esgro, 


17. The net cost to Esgro of fixed assets, furniture, 
fixtures, improvements and the like incurred in set ting up the 
Residential Interior Departments and the three warehouses ‘A 


Support thereof was approxim ately $2,300,000. 


28: (in liquidating its Residential Interior Departments. 
inventory, Esgro incurred a net loss of apRee mately $1,900,000 
and incurred additional handling expenses of approxi imately 


$300,000. 


19. As a part of Esgro' 


n 


start-up ‘costs, Esgro incurred 
losses from the Operations of its Residential Interior Depart- 


ments of approximately $2,300,000. 


: ‘ 


20. Had the White Front stores remained open during the . 
term agreed in by the Residential Interior Agreementment, the pro- 


fits which Esgro would have earned in that business (or others in 
which it could have invested its capital and efforts) and which 


were directly and proxima ately lost as a result of the wrongful 


| 

acts and conduct of Debtors, total in excess of $24 million. 

In addition, Esgro lost future profits during Said period under 
the terms of their égreement with Debtors for the Supcly of elec- 


trical and Plumbing products to Debtors in an amount in excess 


a) 


Of $3 million: 


and the financial difficulty in which that placed Esgro, Fs- 


fh 


gto was forced to institute Proceedings under Chapter XI of 


Qa, 


the Bankruptcy Act and has suffered and incurred losses an 


; 21. As a result of the acts and conduct of Debtors 
additional damage in an amount in excess of $§ million as a 
‘ 


result thereof. 


a eee 
“Need a 


[ 22. ail of the foregoing losses and damages 
. . 


4 
interest thereon, costs and attorney's fees were proximately 


incluty, rane 


and directly caused by wrongful conduct and acts of Debtors ang 


Debtors are liable and responsible therefor. 


23. Under California law and the facts involved herein, 
Esgro is entitled to punitive or exemplary damages from Debtors 
based upon the willful and malicious conduct of Debtors and Es 
seeks si jJamages in the amount of $5 million. 

24. Debtors, and each of then, during 
there existed am 
recognize 


under the ci T n would sanction fraud and promote. i 


tice. In practice and effect, the White Front 


the business included within the White Front division of Inter- 
state was trea handled as a single business and Int 
and the management ii & and officers of Inte 
and controlled 
without re 
nificance 
quence, to 
S allowed i hese proceedings, 


against each of the Debtors, jointly a 


25. Esgro's legal theories of liability herein 
Claims of fraud, misrepresentation ( 
breach of contract 1 e with contractual 
In addition, should the Court for any reason decline to 
judgment on ears we Sgro contends that it entered 


ntial Interior Agreement as a of fraud or 


A 0n012 1 


re re eR a a a Se ee meen coe ral 


eel 
ata “ 


mistake (unilateral or mutual) as to the continued existence 


bility of the White Front stores and on that Sround, 


of the losses it incurred as a result thereof. 


26. Esgro may raise and prove additional facts 
and matters and make contentions in addition to the fore- 
going based upon the positions or facts taken or offered 


by Debtors at trial herein. 


a 


Ul 
Agreement is rescindable and Esgro is entitled to recovery 


The Trustees' Contentions 
The Trustees make the following contentions in this 


proceeding and anticipate proving, at th 


Front stores. 
sideration was being given tg selling isolated stor 


Pacific Northwest and Esgro was informed of this. 


2. There is no allegation in the Proof of Claim here- 
hat representations were nade Esgro concerning the 
|profitability of White Front and, therefore, Esgro should not 
be permitted to introduce any evidence at the trial of this 
Matter in support of its contentions in this regard in that 

€ 


this would amount to a belated amendment of its Proof of Claim 


which, if permitted, would severely prejudice the trust 
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TO: Esgro, inc. 
--- 3237 South Garfield Avenue 
"Les Angeles, California 90040 
“"""“Attention: Francis J. Esgro 


515 South Flower Street 
Los Angeles, California 90071 


Weil, Gotshal & Manges 
767 Fifth Avenue 
“New York, N. XY. 
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Debtors, 


> 


ee eee ce ee a ae ee a ee me ae ee oe ee ee ee oe oe ee ee 


Wists 


MIT TV 


£ 


provisions o 


amended 


Said 


A ONOLEE. 


By agreement 
yf 
i Front and Esgro entered 


ment dated December 


| Operation by Esgro of 
ai 


Residentia within various stores known 
! White Front Di int De stme : Said agreement was 
; amended from time to tim : said agreement as amended, is 


hereinafter 


Under the terms 


| Rest@entia 
i Front: 
(a). 7-1/2 per cent of the gross sales (as 
of said departments 
the previous 
month on or before the 20th” 
(b) 


space of all 


mpensation theretofore 
the year, 
the 25th day of 


of each license 


The Residential Interior 
the minimum annual 
te 


was in 


+ 


! ; . = bed ar Reape : * 2 
| Department either commenced after the beginning of a license vear 
" 


ox terminated at a time other than the end of a license year. 


Residential Interior Department Nebeicoimie 
that a license year was to be deemed to be a 
| twelve month period ending April 30, except that the first 
| license year would commenced as of ¢ £ the opening of 
| each of said Residential Interior Departments and end 
| £ollowing April 30th, except that, as to the exis Stine 
Front Stores, the minim 
tial Tint 
eee on dune 3, 1971 with respect to some of said stores, 
; on July 3, 1971 as to certain other stores, and on August 2, 


(i971 as to still ot! 


, White 

oor to 

' December 

ede were, pursuant to 

| 

| terminated by White Front by reason of Esgro's default there- 
{ 

| December 8, 1972, Esgro continued ‘ee 

| occupy the areas within the White Front Stores until at least 
! 
\ 


! 


| 


March 12, 1972, when it filed a petition purs 
£ 


for varying periods extending, in the 


rovided 


nterior 


conditions of the said agreement would apply. * 


The total selling space contained in the thirt ty- 


‘ three Residential Interior Departments was 246,150 square feet 


4 and, therefore, the total minimum annual compensation due from 


| Esgro to White Front was $1,107,675. 


9. For the license year ending April 30, 197 
i paid White Front a total of $249,747.74 as percentage 
i tion and for the same period a total of $932,593.28 was due from 
| Esgro to white Front as minimum annual compensation, which amoun 
‘ less the 
payable by Esgro to 


1 refused and continues to fail and refuse to pay t 


10. For the period May 
' the date the licenses granted to 
; Interior Department Agreement 


| reason of -Esgro's defaults, Esgr 


| total of£)1$958,974.26 was due 
annual compensation, which amount, 
| centage compensation paid, althoug! aa} y Esg Nhite 


Front) on May 25, 1973, Esgro 


fail and refuse to pay to White Fr 


11. Subsequent to December 


' termination t ential Interi 


White Front for Esgr 


and March 
, XI of the Bankr 


the Central District of Califo: 
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* 
12. Esgro has failed and refused to compensate White 


Front either in the form of percentage compensation or minimun 
annual compensation for the Residential Interior Departnents for 
the period December 9, 1972 through March 12, 1973. 

13. The minimum annual compensation due from faeee eo 
White Front for the period referred te in paragraph "12", 
taking into account those White Front Stores which closad durins 


said period, is $172,302.88. 


14. By reason of the 
White Front and, i if in the ameunt 
‘(e) $682,845.54, plus interest fr May 25, 1972, in respect of 
the minimum ar.ual compensation due under the Residential 
Department Agreement for he perio ending April SO, 1972: 
$885,068.32, plus interest f tay 25, 1973, in respect of 
minimun annual conpensabion due under the Residential Interior 
Department Agreement £ 
1972; and (c) $172,302.88, plus 
pect of minimum annual compensation due 
Interior Department Agreement for the period December 9, 1972 and 


March 12, 1973. 


SECOND CLAIM 

15. The Trustees repeat and 
contained in paragraphs "2" through "9" heréot 

16. During the months of August, September, October, 
November and December of 1972 and January of 1973, Esgro realize 
gross sales of $208,572.93, $239,639.73, $469,614.74, $347,853. 
$96,886.11 and $59,957.06, respectively, o 


$1,422,573.82 in the Residential Interior 
é tA 


A O00150 


terms of the Residenti 
: Department Agreement, a total of $106,693.04 was due and owing 
| from Esgro to White Front as percentage compensation in respect 
( of the gross sales referrec: to in paragraph "16" above, which 
amount Esgro has failed and refused and continues to fail and 


i refuse to pay to White 


; 18. By reason of the foregoing, Esgro is indebted to 


White Front and, therefore, to plaintiffs in the amount of 


$106,693.04. 
THIRD CLAIM 


epeat and reallege the allegation 


through "8" hereof. 


20. Under the terms of the Re ential In 


a 


i ment Agreement, Esgro was required to reimburse White Front 


: wrt 


anced by White Front on Esgro' s behalf. 


2k Between Jul, of 1972 and January of 1973 
| Pront advanced a total of $215,494.34 for advertising and other 
miscellaneous expenses and $2,037.96 in Spect O£ premiums for 
: public liability and 7 7 i nce on Esgro's behalf, 


which amount i i to pay te White Front 


although due mand therefor has 
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FOURTH CLAIM 


23. Esgro has filed with plaintiffs herein Claim 
No. 7273A in the amount of $38,758,972.00 in respect of clains 


allegedly arising out of the execution and performance of the 


. Residential Interior Depa 


24.. Plaintizrs j to and seek to expunge said 
Claim No. 7273A in its entirety, and hereby object to said claii 
! upon the following ground: 
(a) Upon information and belief, no false representa- 
or ee any relied upon by Esgro, nor did Esgro 
Sustain any damage 
(b) 
! which were expressly 
ber 1, 1970 referred 


was agreed 


the White Front Discount Department 
ex was made in goc 
economic conditions 


(c) nati ief decision was made 


1 : : : + 


i to sell or close sub re) he White 


| Front Discount Department 
; and 3(F) of the Proof of Clain. 


(d) Upon information and belief, Esgro was incurring 


substantial losses as a result of its operation of Residential 


;} Interior Departments White Front Discount Department 


| Stores and, therefore,wa ami their closi 


a 


(e} Upon information and belief, in or about November 
of 1972, and for some time prior thereto, Esgro and its various 


es were in breach of various provisions of the agreeme 


pursuant to which thé 

operated in the White 

Notice dated November 20, 1972, Esgro 
Front debtors of its various def 

said defaults be cured within fifteen (15) days as provided 
the agreements between the parties. Upon Esgro's failure to. 
cure said default, it was duly notifie 
8, 1972 of the WI 


license agreements 


which 
White 
Proof 
Esgro 


in law. 


directing 


845.54 plus interest from May 25, 


‘ 
* 


$1,057,371.20 (less any amount allowed in 
respect of the Second Claim) plus i 
from May 


On the Second 0 the amount of 
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ppropriate interest. 
On the Thire i amount Of $217,532.30 
plus appropriate interest; 
(ii) expunging Claim No. 7273A-of 
(iii) awarding them costs and di s of this action 


such other and further relief as to the Cour 


: Dated: New Yorx, 
October 20, 


SHEA GOULD CLIMENKO & CASEY 


By 


Exhibit D 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


Reorganization Nos. 
74 B 614-802 
INTERSTATE STORES, INC., formerly Inclusive 
known as INTERSTATE DEPARTMENT 
STORES, INC., 6b ak. 
Debtors, 
ANSVER TO COMPLAINT 
QF TRUSTELS 


Plaintiffs, 


-against- 


Defendant. 


Claimant an >fenda: alifornia Wholesale Electric 


Company, formerly 


. 


Answering paragraph 
does not have sufficient inform 
the allegations eontad ne 
generally a 
contained 

FIRST ALLEGED 
2. Answering paragraphs 2, 
alleges that the Residential Interior 
referred 


thereto we 


i eR eT eon ee ‘ ED 8 AB 187A F SION TB A EE RE A A A IRE RCE ay A ER 
: a RE I RETR ARNEL ERATE 


Sa, 
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< 
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as alleg 
a 
ically eac 
s and 
i every 


es 
2 
on 
and 


3 
3 
ae 


Oo commence 


l operations in 


Esgr 


t} 


ae 
lily each and every 
condit 
3 


terior Departments 


eet 


=f 


6 thereof, admits that 


-Sions; excep 


ica 
EST1; 


ved rete 


a 
ae 
wpecw 


d speci 


ian 


* 
ke 
its terns, 


rein. 


of 


an 
1 late 1972 and early 1973; except 


4 


tions and prov 


di 
evidence 


enerally 
Answering 


ed, Esgro denies generally and spec 
& 


nies g 
K 


'o 
| Ke 
ri 
Me) 
4 
“A 
ns | 
42 
me) 
v0 
c 
'Q 


t 


terms, con 
33 White Front Stores and con 
£ 
is the bes 
th 


those departments unt 
$73,905 


Esgro de 
‘retail oper 
that 


-their 


to 


th 


rs wi 


amount was 


- 


r XI of the 


the period from 
sum o 


ring 
that on March 13, 
la; except as 
sD CLAIM 
to par 


SCe4r 


forn 

any such 
Genies 
LUE 


Pied 
Py 
enswer 


ND 


tition under Charte 
SECO 


et of Cal 


Pp 
ion cont 


and that to the e> 
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4 
cter, 
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2 
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he 
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Sur 


be | 
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CG 
Y 
E 
43 
ha 
9 
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oO 
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o 
ord 
ba 
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ry) 
G 
eH 
rd 
a | 
sed 
es) 
G 
v 
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esi 
alleges that no sum or amount is due or owing to debto 


December 9, 1972 to March 13, 


for the Centr 
admitted, Esgro 
and every allegat 


R 

respec 
other ma 
containe 
che 
whatsoever 
inclusive, 
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+ 
to the Residential Interior Departments, or any other matter, 


and that to the extent the Court conciudes that any sum or 
amount was due, any such sum or amount was paid or should 
be deemed paid by virtue of applicable offsets; excent as 
. @lleged, Esgro denies generally and specifically each and 
every allegation contained therein ane further specifically 
denies that Esgro is indebted to debtors, or any of then, 
in the amount alleged or in any amount or sum whatsoever. 
THIRD ALLEGED CLAIM 
n lic 3 Answering paragraph 19 thereof, Esgro 

incorporates i vy this reference its answer to 
paragraphs 2 through 8, inclusive, of the Trustees’ 
Complaint herein as though set forth i: 


14. 


Esgro denies generally 
allegata2n contained ; 
15. Answeri agraphs 21 and 22 thereot 
that no sum or 
respect to the 
other matter, 
that any sum or amount was due, any such sum or amount was 
paid or should ke deeme 


offsets; 


any amount or sum whatsoever. 
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LAIM 

16. Answering p raph 23 thereof, alleges that 
the said Claim of Esgro and Esgro's Amended Claim are the 
best evidence of their claims and allegation 
= ; Answering paragraphs 24 and 25 thereof, Esgro 
alleges at the objections made therein by the Trustees 
are the evidence of their conte: xcept as alleged, 
Esgro denies generally and specifically each and every 
allegation contained therein and further specifically | 
denies that any of said objections are valid. 

AFFIRMATIVE DEFENSES 


ara As in four separate affirmative defenses to each 


and all of the alleged claims of the Trustees against Esgro 


herein, 


to determine 


of the Bankruptcy Court for the United States 
California, said 
to have ju: ction over such claims in connection with 
Esgro'’s Chapter XI proceedings and that Court has determine 
and ordered that such issues are to be tried and determin 
in connection with 
Wh 


Court of the State j the County of 


Los Angeles. 
aw SECOND AFFIRMATIVE 


19. Each and all of the matters 


the Amended Prceof of Claim of Esgro her 


A ONO]. 


o 
herein by reference as though set forth in full and 
a copy of sa mended Proof of Claim is attached hereto 


and labeled as Exhibit "A". By virtue of said facts and 


matters, the debtors, Trustees and plaintiffs herein have 


waived and are estopped from s r claims herein 
and are barred by said doctrines and the doctrine of 
“unclean hands" fr n n £ herein. 
THIRD AFFI 
20. With respect to the Residential Interior 


nt at issue herein, it was the intention 


for the Residential 
Departments at least one f 
‘and debtors did not make such such 
_year. In addition, £ the 


facts and matters i : T f of Claim 


he year ended April 30, 1973 and 
1 Interior Departments were 
30:,. 1973). 
As a result and consequenc } eof, the Trustees and 
plaintiffs herein are precluded from judgment 
or relief herein. Further, in the event this Court determines 
that the said written agreements do not fully or adequately 
reflect the intention of the parties as alleged herein, Esgro 
alleges that seid writte reement reformed to 


accurately reflect the s 
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FOURTH AFFIRMATIVE DEFENSE 
21. Debtors, the Trustees and plaintiffs herein 
are barred from reccvery herein by virtue of the doctrines’ 


of waiver, laches and estoppel as a result of their having 


delayed in making their claims herein. 


FIFTH AFFIRMATIVE DEFENSE 
22. Debtors, the Trustees and plaintiffs herein 
‘ are barred from recovery herein by virtue of the breaches 
of contract and failure of consideration as alleged in 
the Amended Proof of Claim of Esgro herein (Exhibit "A" 
hereto) . 
SIXTH AFFIRMATIVE DEFENSE 

23. The agreements between debtors and Esgro 
contemplated that Esgro would have adequate time to 
establish and begin its Residential Interior Departments 
prior to any "mir.imum annual compensation" period 
begining: Despite this cack, aches did not afford to 
Esgro an .oppo ity to begin operations in said departments 
as early as contempla ed by the said agreements nor in a 
timely fashion and, as a consequence, debtors and Esqro 
agreed, and debtors' acts and conduct led Esgro to 
believe, that any "minimum annual c.mpensation" in said 
departments from said agreements would not begin to accrue 
until and unless the said Residential Interior Departments 
were in full operation and selling to the public. Asa 
result cof the foregoing, debtors, the Trustees and 
plaintiffs herein are barred from recovery herein for any 


and all "minimum: annual compensation" on said Residential 
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Interior Departments for any period prior to 
when said departments weré ‘in full operation 


to the public. 


“WHEREFORE, “Esgro prays thet the Trustees ey 


plaintiffs horeis take notin by their Complaint hawaii 


and for judgment: ne 
1. Dismissing the Complaint herein; 


2. For costs of suit: and 


3s For such other and fuzther relief as is) just. 


DATED: November A. 1976 


°° GIBSON, DUNN & CRUTCHER 
WEIL, GOTSHAL & MANGES 


Arthur 
Attorneys 
Wholesale ic Company 
(formerly tne.) 


GIBSON, DUNN & CRU 

515 South Flower S 

Los Angeles, Califo 
Telephone: (213) 


WEIL, GOTSEAL & MANGES 

767 Fifth Avenue 

New York, New York 10022 
Telephone: (212) 758-7800 


; A 000143 
UNITED STATES DISTRICT Court 
SOUTHERN DISTRICT OF NEW yorK 


SPO Oe Om eae Oe cee ee ees ee ee eee eee ne ene eee ae eee tame ce 


In re : : Reorganization Nos. 
. 74 B 614-802 
INTERSTATE STORES, INC., formerly Inclusive 
known as INTERSTATE DEPARTMENT 
STORES, INC., et ale, ; AMENDED PROOF OF CLAIM ON 
: BEHALF OF ESGRO, INC. (now 
known as "California Wholesal 
Electric Company") 
Claim No. 7273A 
Pursuant to leave having hee ranted by the Court 
ving g 
in the above-entitled Matter, California Wholesale Electric 
Company (formerly known as "“Esgro, Inc." and hereinafter 
referred to as "Esgro") submits the following Amended Proof 
of Claim with respect to its initial Proof of Claim 
filed herein on August 27, 1974 
"1. The undersgined, ancis J. Esgro, who resides 
at 2020 Nichols Canyon Road, Los Angeles, California 90046, 
is the President of Esgro, a California corporation. 
maintains its principal place of business at 3237 South 
Garfield Avenue, Los Angeles, California 90040. 
as 
entitled sedings (hereinafter referred to jointly as 
the "White Front Debtors") were, at the time of the filing 
of the petition initiating this case, 
to this claimant in sums set forth in paragraph 3(P) hereof 
White Front Stores, Inc., a California corperation; White 
Front Costa Mesa, Inc., a Delaware corporation; White Front 
Downey, Inc., a Delaware corporation; Whi Front Thousand Oaks, 


inc., a Delaware corporatio 


@ Delaware corporation; White Fr La Mesa, Inc., a Nelaware 


corporation; White Front Oakland, Inc., a Delaware corporation; 


Soh Inia’ Hae 
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White Front San Jose, wee a Delaware corporation; White 
Front Sunnyvale, Inc., a Delaware ccrporaticn; White Front 
Sacranento, Inc., a Delaware corporation; White Front Pleasant 
Hill, Inc:,.a Delaware corporation; White Front Fresno, TAe., 
a Delaware corporation: White Front South San Francisco, 
Inc., a Delaware corporation; White Front Newark, inc., 

a Delaware corporation; White Richmond, Inc., a 
California corporation; White Ff Tacoma, Inc., a 
Washington corporation; White Seattle, Inc., a 
Washington corporation; and White Front Burien, Inc., 

a Washington corporation; and Interstate Stores, Inc., 


@ corporation, 


“ae the geounas upon which this claim is asserted 
and upon which liability on the part of the White’ ront 
“Debtors is claimed are the following: 

{A) On or about December 1, 1970, Esgro and 
the White Front Debtors entered into an agreement in writing 
concerning the license of and Operation by Esgro o 
"Residential Interio 3 nent in stores operate 
to be operated by the White Front Debtors under the 
“White Front." Said written egreement was amended, 
writing, on several occasions between December 1970 
June 1972. Copies of this agreement and the various amend- 
ments thereto were included, as Exhibits "A" through "G", 
inolusive, in connection with Esgro's initial Proof of 
Clair herein. 

(B) Pursuant to reem the parties 
agreed, among other things, that Esgro (or its affiliates) 


was granted the right and license to crerate Residential 
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3 
Interior Departments concessions in each and all 


stores operated by the White Front Debtors, with 
specified exceptions, for a term extending to 1987. 
stores where such right and license was granted are 
hereinafter aonek ee referred to as the “White Front 


Stores." 


(C) During the conrse and as a part of the 


negotiations between Esgro and the White Front Debtors 

with respect to the said agreement, the White Front — 

Debtors represented to and assured Esgro, among other 

things, thee the operations of the White Front Stores and 

the "White Front" division of debtor Interstate Stores, 

Ine. ("Interstate") w i e one and. that 

the White Front Debtors 
‘chain of White. tores during the full 
Residential Interi Agreement. Im-addition, 

nnection with the said , 


Debtors repre 


was not in danger of financial diffi 

ly $79 million. 
and throughout 1970 and thereafter, 
published and 
reporting the operations of Interstate (and all of its 

on a fully consolidated basis, which shewed a 

net worth imately $79 million and which did not 
note or indicate any financial difficulty of the White Front 


stores or their operations. 


tema aet ene etna tienen ln ee et i it 


eee 
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representations, assurances and published financial 


statements of the White Front Debtors in entering into 


the said agreement and in making and undertaking it 


Ss 


extensive commitments and obligations in connection 


therewith. 


(E) From and after the execution of the 
Said agreement, up until at least November 1972, the 


White Front Debtors continually represented to and °- fel 


“assured Esgro that the White Front operation was a profitable 


and ongving business and was not suffering from or incurring 


‘any undue financial difficulties. In addition, the White 


Front Debtors, during this period of time, assured and 
represented to Esgro that they were not considering the closing 


of any of the White Front Stores. a sa 

(F) Esgro reasonably relied upon these auserencce 
ana representations in connection Ww inuaednients 
in time, Money and effort to construc ish ana stock 
its Residential Interior Departments. in fact, 
pursuant to said ee e- cnc » Construct, establish and stock 
Residential Interior Departments in 33 separate White Front 
Stores located throughout the States of California, Oregon 
and Washington and constructed, established and stocked 
three separate warehouses in support thereof. 


f (G) The said representations and assurances of 
& 


the White Front Debtors, and each and all of them, were false 


and untrue and the White Front Debtors knew or should have 


. 


known of such falsity in that, among other thing 


us (i) As of December 1970 (Dseey vabior iabout 


the time of execution of the said agreement), and all times 
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. 


theresfter and for a substantial period of time prior thereto, 
\ the White Front division of Interstate was incurring inereasing- 
ly severe operating losses and had become bobroricahie: 
(ji) The internal operating statements for : 


White Front division of Interstate available to the White Front 


Debtors at and just before the said agreement was signed showed 
results for the first nine months of the then current fiscal 


year as a loss of approximately $6,325,000, before allocation 


of New York office overhead and provision for Federal income 


tax. 


ee 


(iii) It should have been or was clear to 


management of the White Front Debtors, beginning sometime 
prior to December 1970, that the financial operations and results 


‘Of the White Front Stores were so bad and deteriorating so 


steadily and rapidly that a. substantial number (if not all) 


of said White Front Stores would have to be disposed of or sold. 


(iv) At the time of execution of the said 
agreement, Interstate did not have a net worth of approxim 
$79 million. Inters , 
that sum and Interstate knew or should have known of 
substantial financial problems which it was incurring and 
which it would incur. 

(H) The White Front debtors did not disclose 
to Esgro or anyone else and instead concealed and kept strictly 
within the White Front Debto knowledge the poor financial 
results of the White Front Operations. As a result, 
Yepresentations and ass 2s made to Esgro in connection 
with the said ag ment and Esgro's establishment and 


.Maintenance of its Residential Interior Departments were 
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. 
. 


false and misleading and the financial results of Interstate 
Yeported to Esgro and to the public were false and mislead: 
{I)_. Continually up until mid-December 1972, 


the White Front Debtors concealed and failed to. disclose to 


Esgro their intention to sell or close all or. substantially 
° ‘f . 
@1ll of the White Front Stores and, to the contrary, 
affirmatively represented to and assured Esgro that 
‘stores would remain open through the entire term of 
said agreement. Ee ei a Be ed ees 
=2 ; (3) In reliance upon the truth of said” 
misrepresentations made to Esgro and of the failure by the 
White Front Debtors to reveal the true 
erératicas in said White front Stores 
adequate or neceueasy provisions for the closing of naie stores. 
{K). On or about November 19, 1972, Esgro Eirst 
Jearned of the true intentions of the White Front Gehtors wich 
respect to White Front Stores Closings and, 
Esgro determined 
and 
the White Front Beotars of such determination. 
cs ei on (L) On or about December 12, 1973, the White 
Front Debtors announced publicly {and thereby informed Esgro) 
that the White Front Debtors had cebuluce and determined to 
close 21 of the 33 said White Front Stores ance that such 
month. 
White Front Debtors did, in fact, 
the said White Front Stores hy mid-1974.. 


>... (N)-- Had Esgro known the true facts concerning 


+ 


the financial status of the White Front operation and of 
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Interstate or their intentions, Esgro would not have 
entereé into the said sarees and would not have 
established, maintained or operated its Residential 
“Interior Departments. 


=i ~~ * (0) The said acts and conduct o 


Front Debtors, and each and all of them, constitute 
misrepresentrtion (intentional or negligent), 

contract and interference with contractual relations. In 
addition, should the Court for any reason decline to callow 
this claim on those grounds, Esgro is entitled to the 
allowance of such claim on the grounds of mistake (unilateral 
Or mutual) as to the contin xistence and viability of 

the White Front Stores and 


that ground, the said agreement is rescindable and Esgro 


“ 


entitled to recovery of its losses incurred as a result 


. 


thereof. — co 


tee (P) As a direct and proximate 
a 


said acts and conduct of the ite Front Debtors, Esgro 
has been injured and damaged in the following approxima 
amounts for which this clai made: 


ee : (i) In the amount of $2,300,000 as a 


result of expenses incurred ané lost in connection with the 


= 


construction and establishment of the Residential Interior 
Departments and the three warehouses in connection therewith. 
i (ii) In the amount of $2,200,000 as the 
loss incurred in liquidating Esgro's Residential Interio 
Departments inventory, including handling expenses therefor. 
oe (iii) In the amount of $2,300,000 as the 
book loss incurred by Esgro as a part of its operational 


Start-up cost of establishing its Residential Interior 


Departments. 
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UNITED STATES 


4H ow 


. SOUTHERN DISTRICT 


Reorganization 
74 B 614-802 
Inclusive 
NTFRSTATE 
known as INT 
STORES, IN 


COUNTY 


DANIEL L. CARROLL, 


associated wit 1e firm 


for the Trus 


are certain facts 
First, 


the 1970 operating 


s concerning its intention to rely upon 
g Pp 


i ¥Mr. Sherwood incorrectly states that he received these financial 
‘peeve days" preceding the Esgro deposition 

i (Sherwood Af i The financial statements were delivered to 
Mr. sheen on or about Jd i £ traveled to California’ to 
‘inspect certa of Esgro's m d to prepare for Esgro’s 
inspection Wnite Front's docw Mr. Esgro's deposition did! 
‘AGE take Uaioe until July 21. 

dh 3 Of my moving atrfid 
bs eae oe t these poor oper 
results long b 
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‘alleged misrepresentations concerning White Front's financial 


condition in 1970 until after crucial Gepositions ha been com- 


_ pleted by the Trustees in late July although it is now clear that 
Esgro knew at that time that it would attempt to amend its proof 


Peak 


of claim. Second, it is clear that Esgre waited until the eve of 


trial, when discovery was no longer possible, before making any 


ttempt to amend its proof of claim. 


3. It should be pointed out that Esgro's cress-complain 
-the California proceeding is substantially the same as the 
original Proof of filed herein. A copy of that cross-com- 


| plaint is annexe to as Exhibit A. Like the original Proof 


' of Claim, the only ntatio to in that pleading 


is the alleged rep White Front Stores 
f would remain open throug! 7 term of the said agreement, 
las amended, z stores would be opened by 

cross-defend > : 49) and that 


|} White Front "£ Ty y presented to cross-com- 


the Whit 
or clase no other 
It :.s now apparently; 


Esgro's position that these "more general and encompassing alle- 


gations with respect to store closings" should h2= deemed to in- 
viations were made 
to Esgro in 1 iti “ac financial condition 
of White im j is argument 
does not 2 cursory analysis. The fact that 
White Front was losi : late 1970 is not disputed. Al- 
; though this ive be deemed relevant to the 


question of 


Nm 
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“1970, it has no bearing on 


) negotiating the December 


agreement with respect to White Fr 


condition, the ma 


reliance thereon. These are, 


@aifferent matters. 


of his affidavit, 


j omissions with respect to the di 
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' €rom the fict that Mr. Sherwood is unable to point to any such 
statement made by him "in the course of the questions” at the 


Esgro deposition. 


5. In paragraph 6 of his affidavit, Mr. Sherwood also 
reters to my alleged "lack of interest” in questioning Mr. Esgro 
"about conversations and representations made to him by White 
Front." This is also inaccurate. Mr. Sherwood annexes to his 
affidavit as Exhibit A three pages from Mr. Esgro's deposition. 
At the deposition I was simply trying to avoid going through 


Esgro's interrogatory answers line by line to determi ne a ei 


Esgro was aware of any additional details. At t! , had no 


reason to believe that Esgro would claim that there has been 


misrepresentations as to White F Financial, condition. 


6. in paragraph 7 of his affidavit, 
to have "explicitly informed" me "towards the end 
deposition that Esgro believed that there were misreprese 
and a failure to disclose the 
incurred as of late 1970. In 
Sherwood 


tion had 


Proot of 

particularizati 

of the pre- 

admitted know 

attempt by Esgro to amend 


to the contention of Esgro set forth 


; Motion. 


8. Mr. Sherwood contin the position that 
Judge Cannella at the pre-trial conference held on October 18 
gave Esgro carte blanche with respect to an amended proof of 
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claim. This is not correct. At no time during the pre-trial 


| conference did Mr. Sherwood even outline to Judge Cannella the 


he prop é idm , the way the matter was 
t on October 18 was that Judge C: tated he would leave 


would try the 


to the fact 


on November 


ween it was 


when I informed 


allegations of fraud 
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to reveal any facts in su 
cd 


ixeason I declined 


‘I had traveled to 
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have been in violation of Judge Cannella's September Plo. 
order which directed that all discovery be completed by September 
17. In addition, it is my recollection that Mr. Sherwood did 

not agree that it would be appropriate for Mr. Esgro te be ex- 


amined on such short notice. 


10. It is also true that the Trustees’ complaint was 


not served until October 21, 1976, three days after Judge 
; Cannella had directed that all issues relating to the Residential 
| Interior Department agreement between Esgro and White Front be 
at one time. However, the filing of this complaint did 
Matters raised by the Amended Proof of 
complaint in addition to incorporating the 
| previously file 
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Mo the Cross-befendants: A civil cross-complaint has been fiied 
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by the cross-conmplainants against you. If you wish to defer 


lawsuit, you file in this court a written pleading in response 


to the cross-complaint (or a written or oral pleading, if a 
Justice Court) within 30 days after this summons is served on you. 
Otherwise, your default will be entered on application by the 
cross-complainants and the court may enter a judgment against you 
for the money or other relief requested in the 

If you wish to seek the advice of an attorney in this 
matter, you should do so promptly so that your plea@ing, if any, 


may be filed on time. 
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this court with proper filing fees and 
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was served on each plaintiff's attorney 
and on each plaintiff not represented by an attorney. 
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The time when a summons is deemed served on a party may vary 


depending on the method of service. For example, see CCP 413.10 
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through the entire term of the said agreement, as amended, 
that : stores would be opened by cross-defendants whi 
stores would also become subject to the said agreement, as amended. 

10. On or about December l, in written amendment 
to the said agreement dated December 1, 1970 and on several other 
occasions and in connection with other amendments to the said agree- 


ment subsequent thereto, cross-defendants falsely and fraudulently 


represented to cross-complainants that the intention of cross-— 


was only to‘sell a certain few of th White Front Stores 
located in the Pacific Northwest states a 1. Or \elose, no 
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If, meanwhile, the panel of this court which heard the subject motion 

on appeal is of the opinion that additional factual material is needed 
or briefs are required, counsel will ibe 

2:30 P.M. on Wednesday, 


Foley Scuare, Court- 
case will be given 


Or supplementary 
n 
<) 


Ve 


t such a hearing will be held at 

United States Courthouse, 
gong New York and counsel in such 
ing on or before November 26, L976. 


December 1, f 
room L705) "New 
notice of such hea 


duly notified 
A 
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Very truly yours, 


} o (al 
je WO rink ENE dae 


A. Daniel Fusaro 
Clerk 


At a Stated 
Cirenit, held at 


IRVING SULMEY 
of ESGRO, INC., 


Plair 


JOSEPH R. 
Reorganization 
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It is furthe 
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ptABy, 


Motion to dismiss and strike the amended proof of claim 


is granted. 


It is so ordered 


pts Lee P. Gagliardi 
Woo. Dias 


Filed: U. S. District Court 
Ss. De of N= Y., 
Nov 24 1976 


MICROFILM 
NOV 24 1976 


[Endorsed on the back of the Order to Show Cause presented to 
Judge Cannella on November 9, 1976, Requesting the Striking of 
the Esgro Amended Claim. ] 


AOOVTE 


UNITED STATES DISTRI 
SOUTHERN niet eret 


INTERSTATE STORES. INC, 
formerly known as INTERSTATE 
DEPARTMENT STORES) ING). et al. 


Debtors. 


ORDER DIRECTING REORGAN 
TO SHOW CAUSE WHY ORD 


NOVEMBER 24, 1976 


Courth 


should not be 
amended, upon 


this court 


Reorganization Nos. 


74 B 614-802, Inclusive 


L.P.G. 


ah 


ON0L 705 
were stayed by x of the United States Court of kopeale for 
the Second Circui on November 23, 1976, said order 
directing the parties to proceed to trial of their disputes in 
the Superior Court of the State of C ornia, County of Los 
Angeles; (2) the order does not f and adequately set forth 
the basis and re: Bs s decision; and (3) th 
order was entered mistak inadvertence, surprise, or excusable 


neglect 


and the 
Climenko 
New York, 


on the 2rd 


Avenue, 


before 41 30 


Be ee 
OF SF OIG aoe desnscorsioen 


U.S.D.J. 
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UNITED STATES DI CT 
SOUTHERN DISTRIC 


COURT 
NEW #ORE 


INTERSTATE 


formerly kn 


7 74 B 614-802, 
DEPARTMENT S17 iC. : : 


Reorganization Nos. 


Inclusive 


L. PB. SG. 


APFIDAVIT IN SUPPORT OF 
MOTION TO VACATE ORDER 

ENTERED ON NOVEMBER 24, 
1976 


formerly 


in support of Esgro's motion 


uptcy Rules 923 and 92 


cedure, 
rder vacating, or in the alternative, ring or 
' 4 — 

s order entered on 


2 


November 24, 1976, 


v 


ESegro on or about 


on November 


g 
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3. On September’ 1, 1976, this court, by the 
John M. Cannella, United States District Judge, set aside on 
appeal an order of the Honorable Edward J. Ryan, Bankruptcy 
Judge, modifying the automatic stay of suits extant in the Inter- 
State Stores, Inc. 1. Chapter X cases, so as to permit the 
continued prosecution and trial of a plenary action and cross- 
action between the Chapter X debtors, Esgro and other parties, 
pending in the Superior Court of the State of California, County 
of Los Angeles. Judge Cannella's order also directed that 
of the disputes be conducted before this court. 

4. On September 2, 1976, Esgro filed a notice of app 
from the order of September 1, 1976, to the United States 
of Appeals for the Second Circuit. By application of Esgro 


appeal was expedited and argued on October 14, 1976. Altho 


the Court of Appeals has not yet rendered its decision, by 


order entered on November 23, 1976, the Court of Appeals stayed 
and suspended Judge Cannella's order of September 
directed the continued prosecution, and trial of | t! 
the California Superi ibirah ad copy of said or 
hereto as Exhibit 2. 
5. On November 9, . Crowley and Herbert 
B. Siegel, as Reorganization Trustees : Interstate Stores, Inc. 
et al. (the "Trustees") applied to this court for an order 
Sgro to show cause why an order should not be entered 
and striking the amended proof of claim filed in the 
eases by Esgro on or about Novemer Ly L976. By order 
date, Judge Cannella fixed a hearing on 


application for November 12, 1976. 
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6. Thereafter, Esgro's attorneys were advised that the 


trial of the Trustees' objection to Esgro's claims had been 
reassigned for all purposes to the Honorable Lee P. Gagliardi, 
United States District Judge. In connection therewith, the 
hearing on the Trustees' application was rescheduled before 
Judge Gagliardi for Tuesday, November 16, 1976. Esgro's 
answering papers were duly filed with the court on November 
1976. 

7; On November 1€,°1976, at 3:00 p.m., a pre-trial 
conference was held before Judge Gagliardi in chambers. A 
a lengthy discussion pe ining roposed conduct of 
the trial and the requ ration therefor, Daniel L. 
Carroll. an associate of th Gould Climenko and 
Casey, attorneys for 
Trustees' motion to dismiss Esgro's amended proof of clain. 

8. In response theret Judge Gagliardi stat 
he did not believe it would 
proof at the trial, whether 
amended and on 
Trustees' motion to st 
Mr. Carroll thereupon querie 
or not he should 
Judge Gagliardi responded t he did not believe 
that an order be submitted that he would enter 
and order on the record on Monday, November 22, 
scheduled date for commencement of trial before this court. 


9 OR 
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"It has also been sugg 

RB. (stie}] Gagliardi. a ssigned 
judge for the case from which the moti 
stems, that favorable con eration >¢e 
given to postponing the trial of the c 


f~) 

in the United States’ District Court for 

the Southern District of New York until 

further assignment and notice." 

A copy of said letter is annexed hereto as Exhibit 3. 

10): November 22, 1976, the respective attorneys for 
the Trustees and for Esgro met with Judge Gagliardi in chambers. 
In addition to the discussion of other matters, Judge Gagliardi 
advised counsel for the parties tha 


Of the Court of Appeals, he 


the trial. 


Stated above, on 1 zy day, 


Sherwood 


California counsel : ha she attorneys for 


whatsoever 


of said order 
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presence of counsel, stating the reasons for his decision. 


On that additional basis, the order should be set aside. 

14. TI am further advised by Mr. Sherwood, that the 
attorneys for the Trustees have asserted or intend to assert 
in the California Superior Court that this court's order 
entered on November 24, 1 is res judicata as to 
which Esgro may make in 
or supplement pleadings 
apparent int 


to preclude Esgro from adduci 


and relevant to its claims 


original proof of claim. 
15. Inadverten 
t the: 


"Motion to distr 


MLS 
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amended proof o 


IT LS)SO) ORDERED. 


Thus, the order dc 


in the amended proo 


in ja tactical 
and relevant 


Court: 


16. It is therefore requested that 


entered on November 24, 1976, be vacated, or, in the alternative, 
altered or amended so as to correctly set forth the basis of the 
court's decision, namely that the facts set forth in the amended 
proof of claim would be admissable into evidence on the basis of 
the original proof of claim. 

17... No previous application for the relief sought 
herein has been made to this or to any court. 

18. The reason Esgro proceeds by order to show cause 
rather than notice of is that trial will commence 
California Superi on De 3, 1976, 

1ested be granted 
court's ¢4 ( 2rmits as to avoid po 
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UNITED STATES DISTRICT COURT 
JOUTHERY DISTRICT OF NEW YORK 
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74 B 614-802 
Inclusive 

known 

STORES, 


STATE 


COUNTY OF NEW 


MARTIN I. 


trustees in the above-entitled matter 
in opposition 


vacati 


to 
November 9, -O dismis znd strike claimant's 
_Claim which 
grounds were advanc 
First, there was 


claim containing allegati 


been entered by the 
on or before September 
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Since at the time the amendment was served a trial 

scheduled by this court for no later than November 1976 and the 
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